IN THE UNITED STATES DISTRICT COURT 




FOR THE SOUTHERN DISTRICT QF COURT ' 

FILED lit OFFICE 

SAVANNAH DIVISION M> 

ItN 3 1 _ jy H 


RALPH STEEL, a minor by 
L. S. STELL, JR., his father 
and next friend, et al. 

-VS- 

SAVANNAH- CHAT HAM COUNTY 
BOARD OF EDUCATION, ET AL. 



£ 



Chiaf Dvy Clark 


CIVIL ACTION 
NO. 1316 


/ 

I 



MOTION TO INTERVENE 


LAWRENCE ROBERTS and DANIEL ROBERTS, minors, by Adrienne 
M. Roberts, their mother and next friend, and ADRIENNE M. 

ROBERTS individually; and JOHN CRAPSE, a minor, by Mary A. 

Crapse, his mother and next friend, and MARY A. CRAPSE 
individually; and LANCE A. WEAVER, a minor, by J. C. Weaver, Jr., 
his father and next friend, and J. C. WEAVER, JR., individually; 
and OSMON GLENN JONES, a minor, by Osmon Jones, his father and 
next friend, and OSMON JONES individually; and DOROTHY IRENE 
BRYANT, a minor, by James E. Bryant, her father and next friend, 
and JAMES E. BRYANT individually; and LYNN LOLLIS, KAYE LOLLIS 
and TERRY LOLLIS, minors, by Alton G. Lollis, their father and 
next friend, and ALTON G. LOLLIS individually; 



by Eunice Wallace, her mother and next friend, and EUNICE 
WALLACE individually; move for leave to intervene as defendants 
in this action in order to assert the defenses and grounds for 
relief set forth in their proposed plea and answer, a cony of 
which is hereto attached. 



3 u 2 ? 


Movants respectfully show that under current court rulings 
they may or will be bound by the judgment rendered by the court 
in this action and there are many issues as to which the present 
parties defendant to this suit cannot afford adequate repre- 
sentation of the interest of movants. 

Movants respectfully aver that they have not been parties 
in any other case involving the questions here presented and are 
therefore not bound by the decision in any other case. Never- 
theless, they will be effectively bound by the decision in this 
case, because the Savannah-Chatham County School Board will be 
bound. 

Movants further show that said School Board does not 
adequately represent them, either as school children or parents, 
and if said School Board should be held to adequately represent 
movants it would likewise adequately represent complainants and, 
hence, movants are entitled to intervene if complainants are 
entitled to complain. 

Movants' claim and defense and the main action have 
questions of law and fact in common. 

Movants bring this motion under the provisions of 
Title 28, Rule 24 (a) (2) and Rule 24 (b) (2). 

WHEREFORE, movants pray that this motion to intervene 
as defendants in this action be allowed. 
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IN THE UNITED STATES DISTRICT COURT 
FOR THE SOUTHERN DISTRICT OF GEORGIA 
SAVANNAH DIVISION 


RALPH STELL, a minor by 
L. S. STELL, JR., his father 
and next friend, et al . 

-vs- 


CIVIL ACTION 


SAVANNAH- CHATHAM COUNTY 
BOARD OF EDUCATION, ET AL 


NO. 1316 . 


£ t \ 1 • 

PLEAS AND ANSWER OF INTERVENORS 


i 


The petition of LAWRENCE ROBERTS and DANIEL ROBERTS, minors 
by Adrienne M. Roberts, their mother and next friend, and 
ADRIENNE M. ROBERTS individually; and JOHN CRAPSE, a minor, by 
Mary A. Crapse, his mother and next friend, and MARY A. CRAPSE 
individually; and LANCE A. WEAVER, a minor, by J. C. Weaver, Jr. 
his father and next friend, and J. C. WEAVER, JR., individually; 
and OSMON GLENN JONES, a minor, by Osmon Jones, his father and 
next friend, and OSMON JONES individually; and DOROTHY IRENE 
BRYANT, a minor, by James E. Bryant, her father and next friend, 
and JAMES E. BRYANT individually; and LYNN LOLLIS, KAYE LOLLIS 
and TERRY LOLLIS, minors, by Alton G. Lollis, their father and 
next friend, and ALTON G. LOLLIS individually; 



by Eunice Wallace, her mother and next friend, and EUNICE 


WALLACE individually, hereafter called ''Petitioners'', residents 
of the City of Savannah, Georgia, in the County of Chatham, and 
all of whom are presently attending and are students of schools 

located in said city and county, and operated by and under the 

* 

jurisdiction of the Savannah-Chatham County Board of Education, 
a public body corporate, tinder the management and direction of 
the "defendants" named by "plaintiff s" in the original complaint 
respectfully show: 

The claims and defenses for which petitioners seek 


intervention are as follows: 


- 1 - 


All of the petitioners named herein are Whites, sharing a 
common biological origin, cultural heritage and consciousness 
of kind, and are students or parents of students attending free 
Public schools onerated by the Savannah-Chatham County Board of 
Education. Petitioners constitute approximately 60$ of the 
school population in Savannah-Chatham County. 

- 2 - 

The original nlaintiffs are Negro or Negroid students or 
narents of students seeking admission to nublic schools under the 
supervision of the Savannah-Chatham County Board of Education 
which at the present time are attended only by White children. 
Plaintiffs and the class they represent constitute approximately 
40$ of the school population in Savannah-Chatham County. 

-3- 

Petitioners seek to intervene in their own behalf and on 
behalf of all other White children and White parents of children 
in Chatham County who are similarly situated and who might be 
similarly affected by any judgment and decree rendered in this 
case. The members of the class on behalf of which petitioners 
seek to intervene are so numerous as to make it impracticable to 
bring them individually before this court, but there are common 
questions of law and fact involved, and petitioners fairly and 
adequately represent the interest of those White children or 
parents of White children who desire not to be forcibly compelled 
to associate with Plaintiffs and others of their ethnic group 
in the common schools of Savannah-Chatham County. 

-4- 

As part of their claim and defense these petitioners answer 
each specific allegation of the original complaint as follows: 

(a) The allegations of paragraph 1 of the complaint are 
denied . 

(b) The allegations of paragraph 2 of the complaint are 
admitted. 

(c) In answer to paragraph 3 of the complaint it is 
admitted, for the purpose of this intervention, that all of the 
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complainants are Negroes or Negroids, but it is alleged on 
information and belief that the complaining children as a 
class are not average or representative of Negroes in attendance 
unon the public schools in Savannah-Chatham County. 

(d) The allegations of paragraph 4 of the complaint are 
admitted. 

( e) The allegations of paragraph 5 of the complaint are 
denied. Further answering the allegations of said paragraph, 
petitioners affirmatively allege that attendance at the various 
public schools of Chatham County is not determined solely upon 
the basis of race and color but such attendance is determined 
by a number of other relevant facias of which racial identity 

is but a convenient index, and which constitute a rational 
basis for separation of the divergent ethnic groups, as is 
hereafter more fully alleged. 

Petitioners deny the allegation that the assignment of 
professional personnel is determined solely by the race and 
color of the children attending Public schools and they allege 
that there are other factors which compel the separation of the 
ethnic groups involved in order that the school children of 
such groups may be efficiently and effectively educated, all 
of which will hereafter be more fully alleged. It is admitted 
that the teachers assigned to schools for colored children are 
Negroes or are Negroid. In said connection petitioners allege 
that said Colored teachers receive higher pay on an average 
than do the White teachers who teach petitioners, and the 
physical facilities involved in the educational programs for 
Negroes equal or exceed those afforded to White children in 
Savannah-Chatham County. 

(f) The allegations of Paragraph 6 of the complaint are 
denied . 

(g) The allegations of paragraph 7 of the complaint are 


denied . 



(h) The allegations of paragraph 8 of the complaint are 
denied. 

(i) The allegations of paragraph 9 and each sub- paragraph 
thereof are denied. 

-5- 

Petitioners further allege that there are such differences 
and disparities between the ethnic group allegedly represented 
by Plaintiffs and that represented by petitioners as to form a 
rational basis for separating such ethnic groups in the schools 
of Savannah-Chatham County, in the following particulars, among 
others: 

(a) Existing ethnic group differences in educational 
achievement and psychometric intelligence are of such a 
magnitude that extensive racial integration will seriously 
impair the academic standards and educational opportunities 
for the Petitioners and other White children of Savannah- 
Chatham County. The mean mental age of White school children 
in Savannah-Chatham County ranges from two to four school years 
ahead of the mean mental age of Negro school children in 
Savannah-Chatham County. If the Negro and White children are 
educated in the same schools and in the same rooms with the 
same teachers and all are grouped on the basis of academic 
achievement the White students will average from two to four 
years younger in chronological age than the Negro students. 

On the other hand if such children are grouped on the basis 
of chronological age, existing academic standards in the now 
all-White schools cannot be maintained and the system of 
education for* the White children will be virtually destroyed, 
without any corresponding benefit to the academic progress of 
the Negro students. 

(b) Petitioners allege that existing ethnic group 
difference in socio-moral and behavioral standards in Savannah 
and Chatham County are of such a magnitude that extensive 

-4- 
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racial integration will seriously impair prevailing socio-moral 
standards in the now all-White schools. Petitioners further 
allege that the rates of emotional instability, behavioral 
delinquency, illegitimacy and venereal diseases among Negro 
children and their parents are vastly greater than among White 
children and their parents. Since all children bring the 
influences of the home with them to the school, the enforced 
integration of petitioners and those they represent with said 
Negro students will, of necessity, result in the impairment 
of the cultural and educational opportunities of the White 
children, without any corresponding benefit to the Negro 
children. Petitioners allege that said ethnic group differences 
exist now and will continue to exist for the term of the 
petitioners’ presence in the public schools of Savannah-Chatham 
County, and if this Honorable Court does not by its orders and 
decrees, protect the petitioning school children and the class 
they represent there is no way whereby they may be protected 
against such baneful influences all of which will affect their 
minds and hearts in a way unlikely ever to be undone. 

- 6 - 

Petitioners allege that the following significant 
psychometric test differences exist between Negro school 
children and White school children throughout the nation and 
to a similar or greater extent in Savannah-Chatham County: 

(1) The intelligence quotients of Negro children are 
15 to 20 points, on the average, below those of Whites. 

(2) Negro overlap of the median White intelligence quotient 
ranges from 2 to 25 per cent (equality would require 50 per 

cent). (3) Approximately 6 times as many Whites as Negroes 
fall in the "gifted child" category (I. Q. greater than 139). 

(4) Approximat ely 6 times as many Negroes as Whites fall below 
70 I . Q, • - that is, in the "feeble-minded" group. (5) Negro- 
White differences in mean test score occur in all types of 



mental tests, but the Negro lag is greatest in tests of an 
abstract nature, such as problems involving reasoning, deduction 
and comnrehension . These are the functions called for in 
education above the lowest levels. (6) Differences between 
Negro and White children increase with chronological age, 
the gap in performance being largest at the high school and 
college levels. (7) Large and significant differences in 
favor of Whites apoear when socioeconomic factors have been 
equated. (8) In general the greater the admixture of White 
genes the closer does the Negro approach the White performance 
level both in school and afterwards. 

-7- 

Petitioners respectfully allege that the above mentioned 
significant differences between Whites and Negroes in behavioral 
traits, socio-moral standards and incidences of venereal 
diseases occur not only in Savannah but occur in similar 
degrees throughout the nation and in many other countries. 

These ethnic differences exist regardless of whether or not 
there is legal or institutionalized segregation. Racial 
segregation is not a cause but is a natural and rational 
consequence of such differences and disparities. 

- 8 - 

Whatever the causes of the above mentioned ethnic group 
differences, the fact remains that these differences exist now 
and will continue to exist for the remaining term of petitioners’ 
attendance upon the schools of Savannah-Chatham County. Thus 
petitioners are justified in requesting protection by the court 
of their educational opportunities. 

Petitioners allege that racial differences in physical, 
mental, psychical, and behavioral traits between plaintiffs and 
petitioners are, to a large extent, genetically determined and 
are a natural result of the biological processes of race 
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formation. Petitioners further allege, upon information and 
belief, that the origin and formation of the various races of 
mankind have resulted from differential and adaptive selection 
of hereditary variations (arising from mutations and genetic 
drift), in renroducti vely isolated modulations. These 
differences have then been nerretuated and stabilized through 
continued isolation and in-breeding of the major races over 
long neriods of time. Petitioners allege further that 
diagnostic anatomical, physiological, and bio-chemical traits 
characterize the major races of man. There are significant 
differences in cerebral morphology and physical constitution 
which are structurally related to racial differences in mental, 
psychical and behavioral traits. Said differences constitute 
a rational basis for segregation of races in schools, particularly' 
among the young and immature. 

- 9 - 

Petitioners allege that the operation of separate school 
systems for the two major ethnic groups (any group constituting 
around 20$ of the school norulation is a major group) in 
Savannah-Chatham County, is a rational decision based unon 
experience and unon the desirability of promoting social 
harmony. Petitioners further allege that the operation of a 
bi-racial school system in Savannah-Chatham County is rational 
and is a reasonable classification, based upon the teachings 
of modern social science with respect to the role of race and 
nhysical.ly observable racial differences in group dynamics. 

Modern social science, in the field of race relations, 
teaches: 

(a) That selective association or racial preference is a 

universal human trait, which manifests itself in a variety of 
cultures and at a very early age - even in nre-school children - 
and may have a genetic basis, arising out of the biological 
nrocesses of race formation; 
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(b) That physically observable racial differences form 
the basis of "referential association or social distance - 
i.e., the disposition of one group to avoid initmate social 
contact with another - and thus act as a focal ooint for 
group orientation. 

(c) That the association of young persons with members 
of their own racial or ethnic group is beneficial and indeed 
necessary for their optimal personality development and social 
maturity. Ethnic groun integrity (i.e., the association of 
individuals with those whom they share a common biological 
origin, cultural heritage, and consciousness of kind) aids in 
the development of a more stable self-concept , fulfills in-group 
identity needs, and provides an atmosphere most conducive to 
optimum social growth and maturity. Petitioners allege that 

to compel them to associate with members of a markedly diverse 
racial group while in attendance at the public schools of 
Chatham County would impair their personality development at 
a critical period in their social growth. 

- 10 - 

Petitioners allege that the compulsory association of the 
two diverse and physically distinct racial groups in the 
public schools of Savannah- Chatham County will lead to an 
increase in tension and promote social disharmony due to the 
physical and temperamental contrasts between the two racial 
groups and due to the universal tendency of individuals to 
associate along racial lines where the diversity is gross. 

Petitioners allege that where a program of extensive 
racial integration introduces a large proportion of Negroes 
into previously all-White schools, the above mentioned mental, 
physical, moral and emotional differences between the White 
children and Negro children causes: 

(a) Serious sex problems due to the lower moral standards 
of the Negroes and the placement in the same classrooms of more 

- 8 - 





nature Negroes who are two to four years older than the more 
academically advanced White children. 

(b) A severe increase in disciplinary problems resulting 
from the more prevalent use of violence, vile profanity, 
lascivious sexual behavior, thefts, vandalism, cheating, lying, 
and other anti-social conduct on the part of the Negro 
students . 

(c) A severe drain on the time and talents of the teachers 
of Savannah-Chatham County due to their increased Preoccupation 
with disciplinary problems. Petitioners allege neither the 
White nor the Colored school teachers of Savannah-Chatham 
County are equipped by training and physical strength to cone 
with the disciplinary problems that unavoidably result from 
enforced associations of said dissimilar ethnic groups. 

- 11 - 

Petitioners allege that where racial integration introduces 
a large proportion of Negroes into previously all White schools 
the decline in academic and socio-moral standards and the increase 
in social tension and inter-racial friction adversely affects 
the educational opportunities for the White children and results 
in the withdrawal from the public schools of those White children 
who are able to afford other schooling. Petitioners and their 
parents are unable to afford private schools and lack the means 
to run away as have those employed by the Government in 
Washington, D. C. or those who enjoy great wealth, high income, 
or political power. Unless this Court protects the right of 
petitioners to enjoy adequate and decent educational facilities 
and the right to selectively associate with those children 
with whom they share a common biological origin, cultural 
heritage, and consciousness of kind, the petitioners will be 
denied those basic rights which the children of the economically 
and politically privileged possess. 
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Petitioners allege that even in hypocritically so-called 
"well-integrated" situations (i.e., where the proportion of 
Negroes is minimal, where there is no historical heritage or 
tradition of legal segregation, and where there is no overt 
racial animosity) social preferences in heterogeneous groups 
occur along racial lines. Irrespective of cause, free social 
contact between the two races represented by Plaintiffs on the 
one hand and petitioners on the other will create special social 
problems that immature school children are not equipped to 
handle in the prevailing social climate such as: interracial 
social intercourse, interracial dating, interracial dancing, 
etc. Should the Savannah-Chathain County School Board restrict 
or eliminate such school social activities. Petitioners would 
be deprived of the opportunity afforded by those social 
relationships which are necessary for the development of a 
healthy and mature Personality. Thus, should granting relief 
requested in plaintiffs' complaint result in the compulsory 
integration of such a limited number of Negroes into Public 
schools of Chatham County, Georgia, as is hypocritically 
described as "well-integrated", and the educational and socio- 
moral standards were not so seriously impaired, as they would 
be in the event of full integration, exacerbated social 
problems would nevertheless arise and would in general tend 
to deprive petitioners of many of the benefits they now receive 
in a bi-racial school system. 

- 13 - 

Petitioners further allege that if Negro children suffer 
Personality impairments, such impairments (i.e., self-devaluation 
and identification with Caucasian values and standards of 
beauty) are not the consequence of legally sanctioned racial 
segregation per se , but rather of the total social situation. 

The "ideal of beauty" of a particular society or culture is an 



no 
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idealization of the Physical features of the dominant racial 
tyre, and individuals and groups whose physical anoearance 
manifestly diverge from the dominant standards are faced with 
serious Problems of psychological adjustment. Since the 
American Negro resides in a culture complex where Caucasian 
or Euronoid esthetic values and preferences prevail and will 
continue to rrevail in the immediate future, the psycho- 
behavioral syndrome evinced by Negroes results from their 
status as a physically distinct minority group and not as a 
result of legally sanctioned school segregation. 

- 14 - 

Petitioners further allege that Negroes attending racially 
separate schools where they are socialized in their own group 
tend: (a) to have more substantial self-concepts and a lesser 

rejection of their own race; (b) to suffer less frustration and 
repressed hostility; and (c) to exhibit greater race pride and 
solidarity . 

Racial integration of the schools of Chatham County will, 

(a) intensify personality tensions and psychodynamic difficulties 
of Negro children instead of alleviating them; and (b) cause 
adverse psychological effects in the Negro children from being 
forced to compete with the academically more advanced White 
children, and on the contrary will not serve any beneficial 
purpose for any of the school children who are parties in this 
cause . 

- 15 - 

Petitioners allege that the establishment and the main- 
tenance of separate but equal educational facilities for Whites 
and Negroes in Savannah-Chatham County, is the only means 
dictated by the reason and experience of those affected, for 
affording to both Negro children and White children equal 
protection of the laws, and the only means whereby the members 
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of each race may develop the unique combination of different 
abilities and traits each has so that the radically diverse 
talents, traits, gifts and capacities of each child and each 
race may be developed to the fullest extent for the benefit 
of all. 

- 16 - 

Petitioners allege that racial differences are factual 
differences, that neither they nor those represented by them 
in Savannah-Chatham County have ever been a party or parties 
to or represented by counsel in any cause wherein an integration 
decree was entered and hence they are not bound by any decrees 
heretofore rendered between other parties. Furthermore, 
petitioners allege that in no case where integration of races 
has been ordered in public schools, has the court* s decree 
been based upon experience or the lawful evidence of impartial 
ethnologists, geneticists, anthropologists, psychologists or 
sociologists, and in consequence, the integration decrees 
heretofore rendered have been based upon records wherein there 
was no evidence of such facts as are alleged in this inter- 
vention. Petitioners allege that had the evidence of 
experienced citizens and impartial scientists been developed 
before the courts on such pleadings as would have authorized 
the same, the courts would necessarily have found that there 
are such vast differences between the two ethnic groups, as 
are alleged in this intervention. Petitioners allege that such 
rational findings of facts would have resulted in decrees 
holding that racial segregation of school children affords 
the children of each group the fullest opportunity for 
development, beneficially affecting their motivation to learn 
and that racial integration has a tendency to retard the 
educational and mental development of Negroes and Whites and 

- 12 - 
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deprives them of the many benefits they naturally receive in 
competitive association with those of their own kin, kind and 
level . 

-17- 

If the relief prayed for by the plaintiffs in this case 
should be granted, petitioners and the members of the class 
which they represent will be injured by the operation of a 
compulsory integrated school system in Savannah-Chatham County. 

The operation of a compulsory integrated school system in 
Savannah-Chatham County will run counter to the desires of the 
great majority of the people of Savannah-Chatham County and 
violate the rights of petitioners and members of their class 
to decide for themselves fundamental questions involving their 
own basic rights, their welfare and happiness. The injuries 
which petitioners and members of their class will suffer as the 
result of compulsory integration of the school system in 
Savannah-Chatham County, will be irreparable and will continue 
to irreparably injure petitioners and their class unless such 
forced integration is enjoined by this court. 

WHEREFORE, having fully answered. Petitioners pray: 

(1) That this court make inquiry and make findings in 
accordance with the facts and that the prayers or complaints 
be denied. 

(2) That the court enter a decree enjoining the defendants 
in the original complaint, their employees, successors and all 
persons in active concert with them from operating a compulsory 
racially integrated school system in Savannah-Chatham County, 
Georgia. 

(3) In the alternative, petitioners rray that this court 
enter a decree respecting petitioners’ right of self-determination 
in which the defendant School Board may be directed to present 

a Plan, for the re-organization of the entire school system of 
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Savannah-Chatham County, into a tertiary system which would 
include a plan for the assignment of Petitioners and the class 
they represent, who do not desire integration, to racially 
separate schools and assigning Negroes who do not wish to 
integrate to their own racially separate schools and assigning 
all Whites and Negroes wishing to integrate to mixed schools 
in order that all may enjoy freedom, liberty and the pursuit 
of their own happiness unimpaired by compulsion. 

(4) That petitioners be awarded such other general and 
equitable relief as is mete and proper in the premises. 
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CERTIFICATE OF SERVICE 


I , J. WALTER COWART, do hereby certify that a copy of 
the foregoing Motion to Intervene and the pleading setting 
forth the claim or defense for which intervention is sought 
has been duly served upon counsel for the plaintiff and upon 
counsel for the defendant in the case stated therein in 
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BRIEF AND ARGUMENT IN SUPPORT OF 
MOTION TO INTERVENE AND IN SUPPORT 
OF THE PROPOSED PLEA AND ANSWER OF 
PETITIONERS ACCOMPANYING THE SAME 


PRELIMINARY STATEMENT 

In the Brown Cases . 347 U.S. 483, 74 S.Ct. 686, as well 
as in other cases, certain experts testified in behalf of those 
represented by NAACP attorneys, but those attorneys relied 
principally upon non-legal materials which were cited or 
submitted to the Court and which the Court in turn cited as 
authority for its findings of facts. In this brief, counsel 
for intervening petitioners quote from and cite published 
non-legal materials. 

That the Supreme Court in the Brown Cases permitted counsel 
for the NAACP to file a "Brandeis Brief” is reason and precedent 
enough to warrant the filing of such a brief in this case. 
Mueller v. Oregon . 208 U.S. 412; Frankfurter ’’The Hours of Labor 
and Realism”, 29 Harvard Law Review (1916) p. 353. 

Copies of the immediately available published non-legal 
materials are filed or delivered into the custody of the Clerk 



of this Court for convenience of the Court, and for use by 
counsel as the Court may direct, A copy of one unpublished 
manuscript is attached as an Appendix to the original and 
service copies of this brief. For convenience the original 
plaintiffs are referred to herein as "plaintiffs", and both 
"defendants" and "petitioners" are referred to as such. 

BRIEF AND ARGUMENT 

I. STATEMENT OF CASE FOR PETITIONERS 

Petitioners filed their motion to intervene in behalf of 
themselves and in behalf of White school children and parents 
of Savannah-Chatham County similarly situated. Petitioners 
are White school children and the parents of White school 
children in attendance at the public schools of Savannah- 
Chatham County. 

The original complaint purports to be an action brought 
in behalf of the named plaintiffs and on behalf of all other 
Negro children and their parents in Chatham County who are 
similarly situated and affected by separation of ethnic groups 
in schools. The complaint is against the School Board, its 
members and certain school officials of Chatham County. It 
seeks to compel future action by the defendants which will 
vitally and adversely affect petitioners, the character of 
their environment and the quality of the education which 
petitioners may receive under administration by the defendants. 

The proposed plea and answer, which accompanies 
petitioners 1 motion, raises questions of fact which cannot 
be appropriately or adequately raised by the defendants in 
behalf of petitioners nor may such questions be raised by a 
mere denial of the claims of the plaintiffs. Nevertheless, 
petitioners will be effectively bound by the final judgment in 



the action in the same manner as if they had been made parties 
and had had their day in court for the reason that the final 
decree and judgment will necessarily control the actions of 
defendants which will in turn affect petitioners, their 
environment and the quality of their education. 


II. RIGHT OF PETITIONERS TO INTERVENE 

Title 28, U.S.C.A., Rule 24, provides in part as follows: 


"(a) Intervention of Right. Upon timely 
application anyone shall be permitted to 

intervene in an action: (2) when the 

representation of the applicants interest 
by existing parties is or may be inadequate 
and the applicant is or may be bound by a 
judgment in the action ” 

"(b) Permissive Intervention. Upon 
timely application anyone may be permitted 

to intervene in an action: (2) When an 

applicant’s claim or defense and the main 
action have a question of law or fact in 
common.” 


There can be no adequate representation of the petitioners’ 
interest either by the plaintiffs or the defendants in this 
action. The plaintiffs claim the right to require the 
defendants to adopt a plan whereby the plaintiff school 
children may be forcibly associated in school with petitioners. 
The right of association is not asserted with respect to the 
persons of defendants. That right is asserted with respect to 
petitioners only. Indeed the Brown Cases were and all other 
integration cases have been brought against public bodies none 
of whose members were personally affected by the decrees entered. 

There is no applicable law or decision granting to any one 
ethnic group in Savannah the right to plead and to prove facts 
which may entitle such ethnic group to judicial relief, while 
at the same time denying to another ethnic group a similar 
right. If petitioners are "adequately represented" by the 
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defendants in this case, the plaintiffs are likewise adequately 
represented by defendants. Petitioners insist that if the 
doors of courts of justice are barred as to Whites they must be 
barred as to Negroes and this case must therefore be dismissed. 

If petitioners, for some reason, should not have the right 
to intervene, their claims and defenses and the main action have 
questions of law and fact in common, as will hereafter more 
fully appear and they should be permitted to intervene as a 
matter of privilege on their part and as a matter of discretion 
on the part of the court. 

III. THE RATIONALE OR BASIS FOR PLAINTIFFS » CASE AND 
THE BROWN CASE 

The Brown Cases , this case and other cases filed by the 
NAACP, which were and are class actions brought in behalf of 
Negro children, attacking laws providing for segregation of 
races in public schools, have all been based upon: (l) the 
fundamental legal proposition that where there is no rational 
basis for a statutory classification between ethnic groups, 
such a classification is arbitrary and in violation of the 
provisions of fundamental laws; (2) the contention of fact that 
all people are equal and that there are no such differences 
between White school children and Negro school children as to 
constitute a reasonable or rational basis for segregating them 
in schools; and (3) the contention of fact that segregation of 
White and Negro children in public schools has a detrimental 
effect upon Negro children. 

As an introductory illustration only, we refer to the 
testimony of Dr. Robert Redfield, one of the NAACP’s so-called 
’’experts*’ used in the Brown Case whose testimony was first 
delivered in the Texas case of Sweatt v. Painter , 339 U.S. 629, 
70 S.Ct. 851, and the comments by Thurgood Marshall delivered 
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in that case. In some strange manner, that testimony, as 
delivered from the witness stand in Texas, and Marshall’s 
argument, was entered of record and used in Briggs v. Elliott , 
the South Carolina case, which went to the Supreme Court as a 
part of the Brown record. Redfield testified that at that time 
he was Professor of Anthropology and Chairman of that Department 
at the University of Chicago; that he was in charge of a 
research program for Carnegie Institute in Washington and had 
been studying in the field of racial differences for about 
twenty years. Thurgood Marshall asked if as a result of his 
studies he was in position to give an opinion of the inappro- 
priateness of segregation to the purpose of education. An 
objection was made by the Texas attorney and a colloquy 
followed. Thurgood Marshall explained that it was his 
contention that the statutes of Texas forbidding a Negro to 
attend the University of Texas were unconstitutional for want of 
a rational basis. We quote now from pages 158 and 159 of the 
record in Briggs v. Elliott ; 


" (The statutes) we claim are unconsti- 

tutional, and we have the right to show 
their unconstitutionality. 

How do we propose to do so? 

There are several ways of going about 
proving the unconstitutionality of statutes. 
They haven’t shown any line of reasoning for 
the statutes. I imagine they are relying on 
the presumption that the statutes are consti- 
tutional. If they are relying on that we 
have a right to put in evidence to show that 
segregation statutes in the State of Texas 
and in any other state, actually when examined, 
and they have never been examined in any 
lawsuit that I know of yet, have no line of 
reasonableness. There is no understandable 
factual basis for classification by race, and 
under a long line of decisions by the Supreme 
Court, not on the question of Negroes, but 
on the 14th Amendment, all courts agree that 
if there is no rational basis for the classi- 
fication, it is flat in the teeth of the 
14th Amendment, /fol. 235 / The Court: 

I will let you offer your testimony. I 
will give you your bill, and I will allow 
it at any rate." 
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On page 160 the following question was asked by Thurgood 


Marshall : 


"Q. Dr. Redfield, are there any 
recognizable differences as between 
Negro and white students on the question 
of their intellectual capacity?". 


to which Dr. Redfield replied: 


"A. The conclusion, then, to which I 
come, is differences in intellectual 
capacity or in ability to learn have not 
been shown to exist as between negroes and 
whites, and further, that the results make 
it very probable that if such differences 
are later shown to exist, they will not prove 
to be significant for any educational policy 
or practice. 

By Mr* Marshall: 

Q. As a result of your studies that you 
have made, the /f ol . 238/ training that you 
have had in your specialized field over some 
20 years, given a similar learning situation, 
what, if any differences, is there between 
the accomplishment of a white and a negro 
student, given a similar learning situation? 

A. I understand, if I may say so, a 
similar learning situation to include a 
similar degree of preparation? 

Q. Yes. 

A. Then I would say that my conclusion 
is that the one does as well as the other on 
the average. 

Q,. Well, in your experience, your studies 
in this particular field, what is your opinion 
as to the effect of segregated education: one, 
on the student-I will give them all to you, and 
then you can take them separately-two, on the 
school, and three, on the community in general. 
Will you give your opinion? 

A. My opinion is that segregation has 
effects on the student which are unfavorable 
to the full realization of the objectives 
of education. First, -for a number of reasons, 
perhaps. I will try to distinguish. 

Speaking first with regard to the student 
I would say that in the first place it pre- 
vents the student from the full effective and 
economical coming to understand the nature 
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and capacity of the group from which he 
is segregated. My comment, therefore, 
applies to both whites and negroes, and 
as one of the objectives of education is 
the full and sympathetic understanding of 
the principal groups in the /fol. 239/ 
system in v/hich the individual is to 
function as a citizen, this result which 
I have just stated is unfortunate. 

In the second place, I would say that 
the segregation has an unfortunate effect 
on the student, which I might now antici- 
pate, since, to my opinion, has an unfor- 
tunate effect on the general community, in 
that it intensifies suspicion and distrust 
between negroes and the whites, and suspicion 
and distrust are not favorable conditions 
either for the acquisition and conduct of 
an education or for the discharge of the 
duties of a citizen. You asked me, did 
you not, as to the class, and the community? 

U. The school was the second, and the 
community was the third. 

A. I think I have perhaps indicated the 
difficulties with reference to the school. 

The school room situation is, provides less 
than the complete and natural representation 
of the full community. That is the general 
view of educators, or it is my view, I 
should say. It is my view that education 
goes forward more favorably if the community 
of student, scholar and teacher is fairly 
representative of the total community. 

Rather, the highly specialized and the 
development of the suspicion and distrust 
which the segregated situation brings about 
is correspondingly unfavorable in the school." 


The first quotation demonstrates the position of the , 

t > Cf 

NAACP to have been and to be that if there is no rational basis 
for a classification between Negroes and Whites such classi- 
fication is arbitrary and is a violation of the Fourteenth 
Amendment, or "flat in the teeth" of the Fourteenth Amendment, 
as Marshall put it. 

The first quotation in the testimony of Dr. Redfield 
demonstrates the type of equalitarian testimony that went 
unchallenged in the Brown Cases . The evidence of so-called 
"experts" to the effect that there is no difference between 
Negroes and Whites in their "intellectual capacity or ability 
to learn" and "if such differences are later shown to exist. 
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they will not prove to he significant for any educational 
policy or practice" was untrue, yet it was necessary for such 
hypothesis to he accepted as true in order to satisfy the 
standard correctly set forth in Marshall f s pronouncement. 

The testimony in the last two paragraphs quoted above 
demonstrates the type of subjective value judgments elicited 
from many NAACP witnesses unrelated to any objective findings 
(published or unpublished) . Substantially the MAACP materials 
in school integration cases have been of such nature--and most 
of it unchallenged. 

Having proved their case as laid by such witnesses and 
data, hereafter referred to, and the four school boards in 
Brown having presented substantially no evidence or expert 
opinions establishing the overwhelming fact that there are 
racial differences warranting racially separate schools, the 
Supreme Court, ruling under the record before it, held there was 
no justification for treating Xegroes and Whites differently. 
Thus it was that segregation of races in public schools in 
1954 was held to be an arbitrary classification without a 
rational basis therefor. The "rational basis" alleged and to 
be proved in this case was missing in Brown . 

Both before and since Brown the Supreme Court has 
consistently adhered to the principles invoked by Thurgood 
Marshall, as laid down in Lindsley v. Natural Carbonic Gas Co ., 
220 U.S. 61, 78-79, 31 S.Ct. 337, 340, 55 L.Ed. 369, quoted 
and followed by the Supreme Court in Morey v . Doud (1957) 

354 U.S. 457, 77 S.Ct 1344, as follows: 

"1. The equal protection clause of the 
Fourteenth Amendment does not take from the 
State the power to classify in the adoption 
of police laws, but admits of the exercise of 
a wide scope of discretion in that regard, 
and avoids what is done only when it is 
without any reasonable basis and therefore is 
purely arbitrary. 2. A classification having 
some reasonable basis does not offend against 



that clause nerely because it is not made 
with mathematical nicety or because in practice 
it results in some inequality. 3. When the 
classification in such a law is called in 
question, if any state of facts reasonably 
can be conceived that would sustain it, the 
existence of that state of facts at the time 
the law was enacted must be assumed. 4. One 
who assails the classification in such a law 
must carry the burden of showing that it does 
not rest upon any reasonable basis, but is 
essentially arbitrary. Lindsley v. Natural 
Carbonic Gas Co ., 220 U.S. 61, 78-79, 31 
S.Ct. 337, 340, 55 L.Ed. 369." 


In Hernandez v. State of Texas , 347 U.S. 475, 478, 74 S.Ct. 
667, 670, decided two weeks before the decision in the Brown 
Case , Chief Justice Warren, for a unanimous bench, observed 
that race and color serve to define easily definable groups. 
Continuing he said: 


"Whether such a group exists within a 
community is a question of fact. When 
the existence of a distinct class is 
demonstrated, and it is further shown 
that the laws, as written or as applied, 
single out that class for different 
treatment not based on some reasonable 
classification , the guarantees of the 
Constitution have been violated." 
(Emphasis supplied) 


Red people have been singled out for separate education 
and different treatment for the entire history of this country. 
See U.S.C.A. Title 25, Secs. 1 through 421. An entire volume 
of U.S.C.A. is filled with statutes which recognize such 
differences between white people and red people as to justify 
segregation of races and other discriminatory treatment under 
law, without violating any provision of fundamental laws. 

After the Supreme Court determined as a matter of fact 
that there were no such differences between colored school 
children and white school children as to constitute a reasonable 
basis for separate education, it was logical for the court to 
hold that the laws in question from Kansas, South Carolina, 
Delaware and Virginia, requiring segregation, were purely 
arbitrary and unconstitutional. 
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Brown did not hold that it is a violation of the equal 
protection clause to separate Negro children from White children, 
per se. What it did hold was that under the facts in the records 
before the court it was a violation of the equal protection 
clause to separate whites and negroes "of similar age and 
qualifications " . 

In the trial of this case, the petitioners expect to 
adduce massive evidence demonstrating beyond a reasonable 
doubt, that such significant differences exist between Negro 
children and White children in Savannah in 1963, not only to 
justify but to demand a finding that white and colored school 
children, in the numbers present in Savannah, must be educated 
separately, if educated effectively at all. 


IV. PETITIONERS NOT BOUND BY JUDGMENT IN BROWN CASE , 
BECAUSE NOT PARTIES TO ACTION NOR IN PRIVITY 
WITH PARTIES 


Ordinarily persons who are not parties to an action in 
personam nor in privity with them are not bound by a decree 
and cannot be held liable for acts done contrary thereto even 
though the decree assumes to bind them. U.S.C.A. 28, Rule 
65(d), Kean v. Bailey , et al . , 82 Fed. Supp. 260, 262, A1 emite 
Hfg. Co. v. Staff (2nd Circuit decision by Judge Learned Hand) 
42 F.2d 832, Kean v. Hurley , 179 F.2d 888, Hale v. Finch , 104 
U.S. 261, Hansberry, et al . v. Lee , 311 U.S. 32, 61 S.Ct. 115. 

Speaking for the court in the latter case Mr. Justice 
Stone stated the rule as follows: 


"It is a principle of general application 
in Anglo-American jurisprudence that one 
is not bound by a judgment in personam in a 
litigation in which he is not designated as 
a party or to which he has not been made a 
partv by service of process. Pennoyer v . 
Neff *. 95 U.S. 714, 24 L .Ed . 565; 1 Freeman 
on Judgments, 5th Ed., S 407. A judgment 
rendered in such circumstances is not 
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entitled to the full faith and credit 
which the Constitution and statute of 
the United States, R.S. S 905, 28 U.S.C. 
a 687, 28 U.S.C. A. S 687, prescribe, 
Pennover v. Neff , supra; Lafayette Ins . 

Co. v. French , 18 How., 404, 15 L.Ed. 451; 
Hall v. Lanning, 91 U.S. 160, 23 L.Ed. 

271; Raker v. Baker . E. & Co«, 242 U.S. 
394, 37 S.Ct. 152, 61 L.Ed. 386, and 
judicial action enforcing it against the 
person or property of the absent party is 
not that due process which the Fifth and 
Fourteenth Amendments requires. Postal 
Telegraph-Cable Co. v. Newport . 247 U.S. 
464, 38 S.Ct. 566, 62 L.Ed. 1215; Old 
Wayne Mut . L. Ass T n v. McDonough . 204 
U.S. 8, 27 S.Ct. 236, 51 L.Ed. 345. " 


Justice Stone then pointed out an exception to the general 


rule : 


"To these general rules there is a recognized 
exception that, to an extent not precisely 
defined by judicial opinion, the judgment in 
a "class" or "representative" suit, to which 
some members of the class are parties, may 
bind members of the class or those represented 
who were not made parties to it. Smith v, 
Swormstedt , 16 How. 288, 14 L.Ed. 942; Royal 
Arcanum v. Green , 237 U.S. 531, 35 S.Ct. 724, 
59 L.Ed. 1089, L.R.A. 1916A, 771; Hartford L. 
Ins. Co, v. Ibs . 237 U.S. 662, 35 S.Ct. 692, 

59 L.Ed. 1165, L.R.A. 1916A, 765; Hartford 
Life Ins. Co. v. Barber . 245 U.S. 146, 38 
S.Ct. 54, 62 L.Ed. 208; Supreme Tribe of 
Ren-Hur v. Cauble , 255 U.S. 356, 41 S.Ct. 

338, 65 L.Ed. 673; cf. Christopher v. 
Brusselback , 302 U.S. 500, 58 S.Ct. 350, 

82 L.Ed. 388." 


However, "adequate representation" is an absolute 

prerequisite in order for one to be bound in a class action. 

Justice Stone continued: 

"It is familiar doctrine of the federal courts 
that members of a class not present as parties 
to the litigation may be bound by the judgment 
where they are in fact adequately represented 
by parties who are present, or where they 
actually participate in the conduct of the 
litigation in which members of the class are 
present as parties. Plumb v. Goodnow (Plumb 
v. Crane), 123 U.S. 560, 8 S.Ct. 216, 31 
L.Ed. 268; Confectioners* Machinery Co. v . 

Racine Engine £ Mach. Co . t 7 Cir., 163 F. 

914; Id., 7 Cir., 170 F. 1021; Dryant El . 

Co. v, Marshall. C.C .. 169 F. 426, or where 
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the interest of the members of a class, 
some of whom are present as parties, is 
joint, or where for any other reason the 
relationship between the parties present 
and those who are absent is . such as legally 
to entitle the former to stand in judgment 
for the latter. Smith v. Swormstedt , supra; 
cf. Christopher v. Brusselback , supra, 302 
U.S. at pages 503, 504, 58 S.Ct. at page 
352, 82 L.Ed. 388, and cases cited." 


Petitioners in this case were not "adequately represented" 
in Brown by anyone. They did not "participate in the conduct 
of the litigation" leading to Brown . They had no "joint 
interest" with any of the "parties present" in Brown, and 
petitioners bore no relationship to any of the parties in 
Brown that would entitle such parties "to stand in judgment" 
for petitioners. The same is true as to defendants. 

Furthermore, some of petitioners were unborn at the time 
when the Brown Cases were tried in the District Courts. 

Judge Learned Hand speaking for a unanimous court in 
Alemite Mfg. Co. v. Staff , 43 F.2d 832 (2nd Circuit) elaborated 
upon the first proposition above quoted: 


" no court can make a decree which 

will bind any one but a party; a court of 
equity is as much so limited as a court of 
law; it cannot lawfully enjoin the world 
at large, no matter how broadly it words its 
decree. If it assumes to do so, the decree 
is pro tanto brutum fulmen, and the persons 
enjoined are free to ignore it. It is not 
vested with sovereign powers to declare 
conduct unlawful; its jurisdiction is limited 
to those over whom it gets personal service, 
and who therefore can have their day in 
court. " 


It would be necessary that a court be vested with sovereign 
powers in order to make its decrees binding on the world. The 
rule was laid down by Chief Justice Marshall in the case of 
Brooks v. Marbury , 24 U.S. 78, 90, 11 Wheat 78, 90, 6 L.Ed. 

432, as follows: 
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"An opinion in a particular case, founded 
on its special circumstances, is not 
applicable to cases under circumstances 
essentially different. 1 '. 


"A court judgment adjudicating the rights of individuals 
is binding only on the parties to the particular proceeding - 
Columbia Broadcasting System v. U, S» . 311 U.S. 407. 

In the case of Quon v. Niagara Fire Ins. Co. of New York 
190 F.2d 257, 260, the Ninth Circuit Court of Appeals stated 
the rule this way: 

" the judgment of fact of one court on 

a particular record cannot bind another 
court, or even the same court, to make a 
similar finding on a different record. 

The imponderables such as credibility and 
inferences crowd upon one judging of facts." 

See also Webster v. Fall, Secretary of Interior , 266 U.S 
507, 510; U. S. v. Tucker Truck Lines , supra. 

The rule is stated in 21 C.J.S. at page 386 as follows: 


"The doctrine of stare decisis does not 
ordinarily apply to decisions on questions 
of fact so as to render them binding in 
later cases, although they may be advisory. 
This is so even though the probative facts 
and testimony in the former decision were 
identical with those in the later case, 
although it has also been held that a former 
decision on a question of fact may be binding 
where it is shown by competent evidence that 
the facts in the two cases are identical." 


14 American Jurisprudence at page 290 lays down the rule 
in these words: 


"Precedents are, therefore, worth exactly 
what they weigh in right and reason when 
applied to the particular circumstances of 
each individual case, since every judicial 
opinion must be construed in the light of 
the facts of the particular case and in 
the light of the context and with reference 
to the subject matter of the action. In 
other words, a judicial opinion is authority 
only fb r what is actually decided." 



V. THE DECISION IN BROWN V. BOARD OF EDUCATION , 347 U.S 


483, 74 S.CT. 686, WAS EASED UPON FINDINGS OF FACT. 
DIFFERENT EVIDENCE IN 1963 WILL REQUIRE A DIFFERENT 
DECISION 


Facts justifying particular relief may be adduced in one 
case while facts justifying or demanding the denial of such 
relief or the grant of other and different relief may bristle 
from a record in some other case. 

With respect to the four cases before the court in Brown 
Chief Justice Warren said: 


’’Here there are findings below that the 

Negro and white schools involved have been 
equalized, or are being equalized, with 
respect to buildings, curricula, quali- 
fications and salaries of teachers, and 
other tangible factors. Our decision, 
therefore, cannot turn on merely a com- 
parison of these tangible factors in the 
Negro and white schools involved in each 
of the cases. We must look instead to the 
effect of segregation itself on public 
education.” 


The ’’effect of segregation” on public education is an 
effect that can only be determined by reference to evidence — 
not law books. 

The court then observed that it could not approach the 
problem as it was approached in 1868 or even in 1896, saying: 


”We must consider public education in the 
light of its full development and its present 
place in American life throughout the Nation. 
Only in this way can it be determined if 
segregation in public schools deprives these 
plaintiffs of the equal protection of the 
laws .” 


Consideration of ’’public education in the light of its 
full development and its present place in American life” are 
questions that may only be determined by reference to evidence-- 
not law books. It is ’’only in this way” (by reference to evidence 
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rather than law hooks) that it he determined whether or not 
segregation "deprives these plaintiffs of equal protection of 
the laws”. 

The court then commented that "education is perhaps the 
most important function of state and local governments" , and 
that education ,f is a principal instrument in awakening the 
child to cultural values". After emphasizing the importance 
of education, the court then said: 

"We come then to the question presented: 

Does segregation of children in public 
schools solely on the basis of race, even 
though the physical facilities and other 
tangible factors may be equal, deprive 
the children of the minority group of 
equal educational opportunities?" 

The question thus presented was clearly a question of fact 
and not one of law. 

The Court pointed to the findings of fact that were made 
in the earlier case of Sweatt v. Painter . 339 U.S. 629, and 
McLaurin v. Oklahoma State Regents , 339 U.S. 637, to the effect 
that those intangible qualities which make for greatness in a 
law school and which a Negro could not enjoy without the 
privilege "to study, to engage in discussions and exchange 
views with other students" were not shown to be available in 
a segregated law school for Negroes. The Court then found that 
"Such considerations apply with added force to children in 
grade and high schools." How such intangible qualities "apply 
with added force to children in grade and high schools" was 
not explained but surely there must have been something in the 
evidence to authorize such a finding of fact. 

In Gong Lnm v. Rice , 275 U.S. 78, 86; 48 S.Ct. 91, 93, 94, 
a case involving a school child, the Supreme Court, which then 
included Holmes, Brandeis, Stone, Taft, found unanimously that 
it is more serious to force children to associate with members 
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of another race in schools than it is to force adults to 
associate with another race on a trip. The Court stated that 
"requiring the separation of white and- colored races in railway 
coaches" was "a more difficult question" than requiring the 
separation of white and colored children in school. In other 
words, the separation of school children is easier to justify 
than the separation of passengers, or expressed another way, 
it is more serious to force children to associate with members 
of another race for twelve years than it is to force passengers 
to associate for twelve hours or to force graduate law students 
to associate with others for three years. 

That specific finding of facts was predicated upon 
opinion evidence and a "Social Science Statement" appended to 
the NAACP brief, and no part of it was derived from a law book. 

The Court expressed approval of "a finding of the Judge in 
the Kansas case" in part as follows: 

" the policy of separating the races 

is usually interpreted as denoting the 
inferiority of the negro group. A sense 
of inferiority affects the motivation of 
a child to learn. Segregation with the 
sanction of law, therefore, has a tendency 
to retard the educational and mental 
development of Negro children and to 
deprive them of some of the benefits they 
would receive in a racially integrated 
school system." 

In order to determine the factual question as to how 
racial separation is usually interpreted, the Kansas judge had 
to consider evidence--not law. Whether segregation gave to the 
negroes involved in Brown a sense of inferiority, whether a 
sense of inferiority affects the motivation of a child to learn 

and whether motivation to learn is increased or diminished by 
segregation was and remains a controversial question of fact. 
But the evidence to be offered by petitioners in 1963 is 
heavily weighted against that offered by the NAACP in 1954. 
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Whether segregation by policy or segregation by law "has 
a tendency to retard the educational and mental development of 
Negro children and deprive them of some of the benefits they 
would receive in a racially integrated school system" is 
purely a question of fact and the evidence in 1963 is quite 
different from that in 1954. 

In Footnote 10 of Brown the Court referred to a finding 
by the court in the Delaware case that segregation "in our 
Delaware society" resulted in Negro children "receiving 
educational opportunities which are substantially inferior to 
those available to white children otherwise similarly situated." 
That finding by the Delaware court was necessarily a finding of 
fact. 

After those several findings of facts the Supreme Court 
then said: 


"Whatever may have been the extent of 
psychological knowledge at the time of 
Plessv v. Ferguson , this finding is amply 
supported by modern authority." (Emphasis 
supplied) 


The extent of "psychological knowledge" in 1896, in 1954 
and in 1963 on the questions of fact could be then and can be 
now determined only from evidence--not by legal research. 

Based upon those findings of facts the court concluded 
that the plaintiffs in the case before the court were "deprived 
of equal protection of the laws guaranteed by the Fourteenth 
Amendment" . 

The "modern authority" which the court cited as superior 
to that available in 1896 was set forth by the court in 

Footnote 11 as follows: 

"K. B. Clark, Effect of Prejudice and 
Discrimination on Personality Development 
(Midcentury White house Conference on Children 
and Youth, 1950); Witmer and Kotinsky, 

Personality in the Making (1952), c. VI; 

Deutscher and Chein, The Psychological 
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Effects of Enforced Segregation: A Survey 
of Social Science Opinion, 26 J. Psychol. 25S 
(1948); Chein, What are the Psychological 
Effects of Segregation Under Conditions of 
Equal Facilities?, 3 Int. J. Opinion and 
Attitude Res. 229 (1949); Brameld, 

Educational Costs, in Discrimination and 
National Welfare (Maclver, ed., 1949), 

44-49; Frazier, The Negro in the United 
States (1949), 674-681. And see generally 
Myrdal, An American Dilemma (1944). 


Findings of facts made in 1896 were thus held not to he 
binding in another case in 1954 where the facts were different. 
Therefore, Brown is controlling authority for the proposition 
that findings of fact made in 1954 are not binding in a case 
tried in 1963 where the facts and parties are different. 

In Landis v. North American Co ., 57 S.Ct, 163 at 167, 168, 
299 U.S. 248, 258, the following principle was laid down: 


"To bring about a fitting correspondence 
between rulings and realities, there must 
be a new appraisal of the facts by the 
court whose function it is to exercise 
discretion, and an appraisal in the light 
of the situation existing and developed 
at the time of the rehearing. Patterson 
vs. Alabama . 294 U.S. 600, 607, 55 S.Ct. 
575, 578, 79 L .Ed. 1082; Watts. Watts & 
Co. v. Unione Austriaca , 248 U.S. 9, 21, 
39 S.Ct. 1, 63 L.Ed. 100, 3 A.L.R. 323." 


To bring about a fitting correspondence between rulings 
and realities applicants now make their appearance in this court 

praying for "a new appraisal of the facts in the light of 

the situation existing and developed" at this time. If, as 
the Supreme Court found in Brown, the plaintiffs in those 
four cases were entitled to "a new appraisal of the facts" in 
1954 in tie light of full development of the facts with respect 
to public education after 1S96 and in the light of the place of 
public education in American life in 1954, applicants in this 
case are entitled to a new appraisal of the facts by this 
court in the light of the situation existing and developed at 
the time of the hearing of this case in the U. S. District 
Court for the Southern District of Georgia. 
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The _records in the four cases before the Supreme Court 
in Brown contain many pages of psychological and sociological 
evidence adduced upon the trials in the District Courts, by 
the NAACP. Witnesses under oath gave opinions that no signi- 
ficant differences existed between negroes and whites and that 
segregation by race in the public schools, whether by policy or 
by law, was harmful both to colored and to white children. The 
cross-examinations of these witnesses, appearing in the records 
of those cases, leave much, if not everything, to be desired by 
one in search of truth. Negro children seem to have been 
"adequately represented" in those cases. 

Perhaps of still greater influence than unchallenged 
testimony in the records was the "Appendix to Appellants 1 Brief s’% 
which embodied "The Social Science Statement" on "The Effects 
of Segregation and the Consequences of Desegregation", signed 
but not sworn to, by 32 so-called "Social Scientists". That 
social science statement purported to be a statement of facts — 
not a statement of law — by a group, none of whom had any first- 
hand knowledge of the problems discussed, and that statement 
was used by the Supreme Court as an important basis for its 
decision. 

Neither of the four case records nor the briefs of counsel 
for the four school boards in the Brown Case set forth substantial 
evidence or any "Statements" rebutting the testimony of NAACP’ s 
so-called "experts", and the statement entitled "Social Science 
Statement" . 

Professor Isidor Chein, whose writings were cited by the 
Supreme Court as "modern authority", later wrote that the 
testimony of the NAACP’ s social science witnesses stood 
uncontroverted, in the records of the Brown Case . He said: 

"In the segregation cases, apparently, no 

opposing experts could be found with respect 
to our testimony." 
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See The Role of the Social Sciences in Desegregation : A 
Symposium , published by the Anti-Defamation League of B’nai 
B T rith (1958), page 9. 

In the same Symposium article, commending the decision in 
Brown , from which the foregoing quotation is taken, Bernard D. 
Pischman, an attorney of New York City, asked the following 
question: 

"What caused the United States Supreme 
Court on May 17, 1954, to overrule in 
four desegregation cases decided jointly 
the "separate but equal doctrine" which 
has been entrenched for 58 years since 
Plessy v. Ferguson ?" 

His unanswerable answer to his own question appears on 
page 7 as follows: 

"There is no necessity of looking beyond 
the opinion of the United States Supreme 
Court for explanations, because the Court 
gave the reasons for its opinion. The 
Supreme Court in its most important decision 
of this century said it was overruling 
Plessy v. Ferguson because something had 
happened since Plessy v. Ferguson . The 
Court referred to the finding of the lower 
court in the Kansas case (one of the four 
cases decided together) that segregation 
had an adverse impact on the educational 
and mental development of Negro children, 
and stated that "whatever may have been 
the extent of psychological knowledge at 
the time of Plessy v. Ferguson , this finding 
is amply supported by modern authority" 

(Footnote 11). Whereas, traditionally, 
footnotes refer to legal precedents, this 
historic, footnote Number 11 referred to 
Kenneth (Clark, Witmer and Kotinsky, 

Deutscher and Chein, Brameld, Frazier and 
Myrdal. The Court thus rested its decision 
on the scientific knowledge developed and 
the conclusions established by the social 
scientists as expert witnesses." 

A copy of the "Appendix to Appellants ' Briefs" filed in 
Brown by counsel for the NAACP is filed herewith as No. 1. 

Filed herewith as No. 2 is "General Comments on Scientific 
Appendix to Appellant's Briefs", which analyses, answers and 


- 20 - 



56 





refutes the NAACP T s ’’Social Science Statement”. ’’General 
Comments” was prepared by a scientist at the request of counsel 
for petitioners. It illustrates and demonstrates that in 1963 
there is serious academic and intellectual dissatisfaction with 
the sociological materials underlying the Brown decision. 

(Since ’’General Comments” has not been published, copies have 
been attached to service copies of this brief). 

’’The Role of the Social Sciences in Desegregation”, the 
S ymposium in which the relevant Fischman article appears on 
pages 7-12 is filed herewith as No. 3. 

Among the many federal cases which agree with the ADL T S 
Symposium participant to the effect that Brown was based on 
findings of fact, in the light of ’’modern authoii ty" in social 
science, is the case of Taylor vs Board of Education of New 
Rochelle, New York 191 F. Supp. 181 (1961). District Judge 
Irving R. Kaufman rendered the decision in that case, which was 
later affirmed. 

The New Rochelle case involved school segregation in the 

City of New Rochelle, N.Y. We quote a salient portion of the 

opinion of Judge Kaufman to be found on page 192: 

’’Any discussion of the applicable law must 
begin with the case of Brown v. Board of 
Education, supra. ... 

’’The Board contends that since Lincoln School 
is not in form a component of a dual system 
of education for whites and Negroes such as 
was invalidated by Brown, and since the school 
contains 94 $ Negroes rather than 100$ Negroes, 
there can be no violation of the Fourteenth 
Amendment or of the Brown principles. But, 
this contention misconstrues the underlying 
premise of the Brown rationale. That opinion, 
while dealing with a state-maintained dual 
system of education, was premised on the 
factual conclusion that a segregated education 

created and maintained by official acts had a 
detrimental and deleterious effect on the 
educational and mental development of the 
minority group children. The unanimous Court, 
speaking through Chief Justice Warren, declared 
that segregation of Negro children, especially 
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~ in their formative years, ’generates a 
feeling of inferiority as to their status 
in the community that may affect their 
hearts and minds in a way unlikely ever 
to be undone.’ 347 U.S. at page 494, 74 
S. Ct . at page 691. The Court further 
emphasized the necessity of giving these 
minority-group children the opportunity 
for extensive contact with other children 
at an early stage in their educational 
experience, finding such contact to be 
indispensable if children of all races and 
creeds were to become inculcated with a 
meaningful understanding of the essentials 
of our democratic way of life. That the 
benefits inherent in an integrated education 
are essential to the proper development of 
all children has been reiterated time and 
again by the many witnesses in the present 
case, including those called by the defendant.” 

There can be no question but that, as stated by Mr. Fischman 
in the Symposium : 

”The Court (in the Brown case) ... rested 
its decision on the scientific knowledge 
developed and the conclusions established by 
the social scientists as expert witnesses.” 

In Calhoun vs Atlanta Board of Education , (1959), 88 Fed. 

Supp. 401, at 409, Judge Frank Hooper pointed out that: 

” the Supreme Court in deciding the 

case of Brown et al v. Board of Education 
of Topeka . 347 U.S. 483, 74 S. Ct. 686, 

09 L.Ed. 873, based its decision in part 
upon the psychological effect which certain 
practices may have upon the students involved.” 

Just as emphatically he pointed out on page 403 that the 

pleadings in that case did not authorize him to consider 

psychological effects, saying: 

”The sole issue of fact therefore, was 
whether or not racial discrimination 
existed in the custom and practice of the 
operation of the Atlanta Public Schools. The 
Court finds that the undisputed evidence in 
the case demands that this question be 
answered in the affirmative.” 

Judge Hooper did not hold nor has any other federal judge 
held that there can he no defense to an integration case. What 
he did hold was that no defense was filed by the Atlanta Board 
of Education. 
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We sail attention to one of the earlier law review 

articles which tells that story. That article appears in the 

winter issue 1955 of Western Reserve Law Review . (Vol. 6, p. 97). 

It is entitled"NAACP Strategy in the Covenant Cases"and was 

written by Dr. Clement E. Vose, Asst. Professor of Political 

Science at Western Reserve University. He was so sympathetic 

towards the NAACP and its objectives to bring about racial 

integration in housing and schools that the NAACP turned over 

to him its secret records which he used as a basis for his 

article. That article reveals authoritatively how integration 

cases have been prepared for the courts and how courts have been 

prepared for the cases. For example, beginning on page 112 under 

the heading of "The Sociology of Law", Dr. Vose said: 

"Before Negroes could effectively register 
their claims against the validity of racial 
restrictive covenants they had to await the 
development of favorable social and economic 
theories. They could know, however, that 
once new data was available and widely known 
it could serve as a persuasive factor in 
reshaping the judicial mind. The growing 
political power of Negroes and their increasing 
effectiveness in pressure politics had to be 
supported by facts and theories. The inter- 
pretation of the Negroes 1 position in American 
society by sociologists after 1920 placed the 
race problem in an environmental setting and 
proved to be potent assistance in the struggle 
toward a higher status for colored people. 

"At the time restrictive covenants were first 
applied in the United States, dominant social 
theory favored the segregation of the races. 

It was commonly thought that the white race, 
whether termed "Nordic", "Caucasian 1 , t Teutonic T , 
or f Aryen’, was superior and that it should 
protect itself from the corrupting influence 
of darker people. Social Darwinism, the 
interpretation of society in terms of the 
survival of the fittest, was in vogue. The 
notion that Caucasians were in a position 
of power because of biological superiority 
was held not only by Southern intellectuals 
like Charles Wallace Collins, but was widely 
believed in the North, as well. The literature 
of sociology was dominated by the view that 
Negroes were inferior to the white race in 
every way. This position of scholars both 
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reflected and reinforced popular beliefs. 
Thus a study of public attitudes toward 
Negroes in 1923 showed th at the mental 
capacity of Negroes was ranked far below 
that of whites. This was related to the 
notion that Negroes were predisposed to 
a life of crime, immorality, and emotional 
instability. The existence of this image 
in the popular mind was closely associated 
with justifications of segregation. The 
most important defense of the white race 
was established through state miscegenation 
laws which made it a crime for white and 
colored persons to marry. Residential 
segregation was the next most important 
means of maintaining racial purity. Thus 
the restrictive covenant can be viewed as 
a method of enforcing a social theory. 

"Explanation of Negro behavior and living 
habits in terms opposed to these racial 
theories developed slowly and spread 
gradually. The emphasis on biological 
inferiority was questioned by scholars 
long before it actually lost its grip 
on the popular imagination." 


The campaign originally planned for use against restrictive 


covenants eventually resulted in the decision in the Br own case. 


On page 130 Dr. Vose devotes a chapter to the subject 


"Flooding the Law Reviews". On page 133, the sub-title is 
"NAACP T s ’Friends of the Court’". Under that sub-title Dr. Vose 


discussed the flood of amicus curiae briefs designed to over- 
whelm Judges. Dr. Vose comes to a conclusion on page 145 which 


we quote: 


% 


"Scrutiny of the NAACP’s part in the 
successful litigation which ended the 
court enforcement of racial restrictive 
covenants indicates techniques used by 
a pressure group dealing mainly with 
the judiciary. The NAACP carefully 
planned its test cases and encouraged 
publication of articles for use in its 
legal briefs. The Association showed 
adeptness in bringing the Court’s 
attention to its political strength in 
the Executive Rranch and in the nation 
at large by winning the support of the 
Justice Department and the organizations 
which filed AMICI CTJRIAE briefs. 


F ~~ GO 
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Doctrinal evolution does not take 

place in a vacuum." 

In his article Dr. Vose revealed the careful planning by 
the NAACP to bring the court to break down restrictive 
covenants which have been used for time immemorial as a device 
to maintain social intervals between divergent races. 

The "modern authority" cited in Ileadnote 11 of Brown is 
material that was obviously written in order to establish 
"favorable social and economic theories" and to create a climate 
which would make possible the decision that was finally reached 
in Brown . A copy of the Western Reserve Law Review article 
is filed herewith as No. 4. 

In Brown the Court held that "Segregation of white and 
colored children in public schools has a detrimental effect upon 
the colored children". In support of this conclusion the Court 
cited, as its first and leading authority, in Footnote 11 an 
article by K.B. Clark, entitled "Effect of Prejudice and 
Discrimination on Personality Development (Midcentury White 
House Conference on Children and Youth, 1950)". Clark also 
testified in two or more of the four Brown cases. Additional 
articles and studies of his were referred to and relied on in 
the "Social Science Statement" appended to the NAACP brief and 
later cited in Footnote 11. It was disclosed later that he 
was regularly employed by NAACP to prepare such materials. 

Clark’s articles and testimony allegedly provide an 
objective method of determining personality impairment in 
children and "prove" that segregation has a detrimental effect 
upon colored children. Clark’s articles and testimony were 
the only "objective" or "scientific" material offered by the 
NAACP and indeed may be considered the foundation of the 
NAACP case. (Clark alone purported to speak from test results 
conducted by himself). 
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Although Clark’s testimony and supporting studies were 
not critically analyzed or rebutted at the time of the four 
Brown cases, eminent social scientists have since 1954 severely 
criticized Kenneth Clark for using inadequate and scientifically 
invalid methods and for drawing sweeping and unwarranted 
conclusions that were contrary to his own data. 

Dr. Ernest van den Haag, for example, who is Adjunct 

Professor of Social Philosophy at New York University and 

Lecturer at the New School for Social Research, states: 

"I am forced to the conclusion that Professor 
Clark misled the courts”. 

In an article entitled ’’Social Science Testimony in the 

Desegregation Cases -- A Reply to Professor Kenneth Clark”, 

which was published in the Fall 19^0 issue of the V illanova 

Law Review , Professor van den Haag concludes: 

’’Whether it be granted that his tests show 
psychological damage to Negro children, the 
comparison between the responses of Negro 
children in segregated and in nonsegregated 
schools shows that ’’they do not differ” 
except that Negro children in segregated 
schools ’’ are less pronounced in their 
preference for the white doll ” and more 
often think of the colored dolls as ’’ nice ” 
or identify with them . In short, if 
Professor Clark’s tests do demonstrate 
damage to Negro children, then they demon- 
strate that the damage is less with segre- 
gation and greater with congregation. Yet, 

Professor Clark told the Court that he was 
proving that ’’segregation inflicts injuries 
upon the Negro” by the very tests which, if 

they prove anything which is doubtful -- 

prove the opposite!" 

A copy of the Fall 1960 issue of the V illanova Law Review 
containing this article is filed herewith as No. 5. 

The proposed plea and answer in this case not only alleges 
the existence of significant differences in psychometric 
intelligence and educational achievement between Negroes and 
Whites, but it also alleges that these differences are of such 



a magnitude as to prevent the operation of an efficient 
educational system whenever Negroes are a substantial proportion 
of the schoold population. No evidence relating to the existence 
and nature of such differences was presented in Brown . The 
facts, when proved, will require findings wholly at variance 
with Brown . 

VI. ADDITIONAL FACTS AND MATERIALS REQUIRING 
FACTUAL FINDINGS AND A DECISION AT 
VARIANCE WITH RROWN AND OTHER DECISIONS 
ORDERING SCHOOL INTEGRATION. 

In 1953, prior to the Brown decision, a comprehensive study 
of mental growth and school achievement in Savannah-Chatham 
County and other Georgia areas was initiated. As part of this 
study, massive data was collected by Professor Robert T. Osborne 
of the University of Georgia relating to Negro-White differences 
in patterns of intellectual and school achievement growth. The 
results of Dr. Osborne’s study were reported in a series of 
three published articles. 

The first of these articles, which was entitled "Racial 
Differences in Mental Growth and School Achievement: A 
Longitudinal Study" and published in Psychological Reports (1960) 
pp. 233-239, (filed as No. 6) was "directed toward identifying 
sources of differential performance and toward discovering mental 
growth patterns for White and Negro children by repeated 
measurements on the same children over a long period of time.” 

The California Achievement and Mental Maturity Tests were 
administered to the same 815 White children and the same 446 
Negro children in 1954, 1956, and 1958, when the children 
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were in grades 6 , 8, and 10. Professor Osborne reports the 
results as follows: 

", • • the Negro-White achievement differences 
of almost two years at Grade 6 increased 
steadily until at Grade 10 the difference 
in reading level was over three school grades. 

The amount of overlap was less at the 10th 
grade than it was at the 6th. This widening 
gap in achievement between the two groups is 
apparent on both the vocabulary and compre- 
hension sub-tests as well as for the total 
reading scale. 

”The picture in arithmetic is the same as 
for reading. At the 6th grade white-negro 
differences were just over one grade for 
the areas covered by the California Arithmetic 
Test. In the 8th grade the two groups main- 
tained their relative positions in arithmetic 
reasoning but on the test of arithmetic funda- 
mentals the Negro group was now nearly two 
grades behind the white pupils. Four years after 
the initial testing when both groups were 
examined during the second semester of their 
10th school year, there was a difference in 
arithmetic achievement of over four grades 
between the groups. The arithmetic grade 
placement level of the Negro 10th grade pupils 
was only slightly above the 6th grade national 
norms, while the white group tested at the 
10th grade on the same norm level. In other 
words, in terms of arithmetic skills, especially 
fundamental operations involving only numbers, 
white children in the 6th grade were not only 
significantly above the 6th grade Negro group 
but were also equal in these skills to 8th 
and 10th grade N^gro pupils. 

"Growth patterns of L Cental ability grade 
placement and IQ are similar to those of 

reading and arithmetic achievement 

Reading and arithmetic achievement differences 
between the white and Negro groups increased 
progressively from the 6th to the 10th grade 
with the greatest difference found on non- 
cultural test questions. For the Negro group 
achievement and mental maturity growth became 
negatively accelerated or leveled off in the 
14 to 16 age range. At the latest testing 
the regression effect tended to reduce the 
range and variability of mental maturity 
scores for both groups.” 
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In Ids second article entitled "School Achievement of 
White and Negro Children of the Same Mental and Chronological 
Ages", which was published in the July-Sent ember 1961 issue 
of The Mankind Quarterly , (filed as No. 7), Professor Osborne 
analyzed the intelligence and achievement test data of 2111 
children in one Georgia County in an attempt to answer the 
following questions, among others: 


" is there a significant difference 

in the degree of mastery of reading and 
arithmetic skills of white and negro 
children of the same age and of equal 
test Performance?" 


Dr. Osborne found that even after adjusting the two 
racial groups for individual differences in mental ability 
and chronological age the differences in mean arithmetic and 
reading achievement were so large that they undoubtedly were 
not caused by sampling accident. In summarizing his findings. 
Dr. Osborne concluded: 


"The findings of this study reinforce the 
well known fact that on most school achieve- 
ment and intelligence ty"e tests Negro 
children as a group do not do as well as 
white boys and girls in the same school 
grades. These significant and persistent 
differences between white and Negro children 
in school achievement have been attributed 
to limitations of experiences, lack of 
practice, inadequate motivation, and the 
cultural bias of test items. It would not 
be unreasonable to attribute reading (verbal 
achievement) differences at least in part 
to these factors. However, this leaves 
unexplained the equally large and significant 
differences in non-verbal achievement 
(arithmetic) where it is claimed that Negro 
children have more experience than white 
children in dealing with Practical non- 
verbal problems encountered on the street 
and in the playground ..." 

"After making necessary adjustments for 
\ / the mental ability and chronological age 
V/ differentials, Negro purils significantly 
under-achieve white boys and girls in the 
same school grade. This fact would seem 
to have considerable practical significance 
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for communities forced to reorganize their 
educational systems to include racially 
balanced schools. In schools balanced in 
terms of race not only would the white 
child be denied the normal challenge of 
studying among his intellectual peers 
but also the negro child would be denied 
the opportunity of success and achievement 
among his mental equals." 


In the third and concluding article entitled "Racial 
Difference in School Achievement" which was published in 
November 1962 as Mankind Monograph No. Ill , (filed herewith 
as No. 8), Professor Osborne Pointed out some of the practical 
problems for educators: 


"On group achievement tests designed 
to evaluate the degree of success in learning 
the basic subjects taught in public schools 
the American Negro with rare exception is 
unable to kee n T’ace with established grade 
norms. In most subjects the average Negro 
child falls behind the norm group at the 
rate of almost one-third of a grade per 
year, until by the time he graduates from 
high school he is in some areas four full years 
below the twelfth grade standard." 


And in the final summary and evaluation of the results of 
his comprehensive study of ethnic differences in mental growth 
and school achievement. Professor Osborne concludes: 


"This report of racial differences in 
school achievement is not presented in the 
way of new evidence but rather to ’'oint 
out a practical educational problem hereto- 
fore ignored by those who demand that schools 
be balanced in terras of factors other than 
mastery of basic educational objectives. The 
school administrator who is charged with the 
responsibility of Providing meaningful 
educational experiences for all children in 
his district is not too concerned with 
Klineberg* s explanation that significant 
racial differences in mental ability and 
school achievement can be attributed to 
cultural and environmental factors, nor 
is it likely to be of much comfort for the 
school leader to know that some Psychologists 
believe achievement variations are the result 
o^ genetically conditioned experience pro- 
dating "drives." What the administrator 
needs to know is how to assimilate into 
white school systems Negro children who in 



spite of better trained and higher paid 
teachers still learn at a rate only one- 
half to three-fourths that of the white 
children in the same school district. 

"If n ublie schools are ordered to 
integrate en masse there appear to be 
three Possible courses of action: 

"1. Lower the educational standards and 
level of instruction in the white schools 
to the present passing level in the Negro 
schools. The net result of this would be 
to maintain for Negro pupils standards 
now existing in their schools, but lower 
expectations for the white children two to 
four years below their present grade norm. 

If this plan were adopted, there would be 
few if any failures or repeaters among the 
white children because they would almost 
never do so "oorly as to fail by present 
xNegro standards. It goes without saying 
that no reasonable citizen would sanction 
such a plan to lower our educational 
standards at a time when there is a world- 
wide attempt to strengthen teaching and 
up-grade education at all levels. 

"2. Raise educational standards required 
of the Negro child to those required of 
white children and maintain the present 
level of instruction and rate of failures. 

This alternative would result in a 40 to 
60 per cent Negro failure rate in inter- 
mediate grades. At the high school level 
where achievement differences are of the 
magnitude of three to four years, failure 
rate for the Negro student would be 80 to 
90 per cent with larger and larger numbers 
of Negro children piling up in the lower 
grades . 

"3. The final alternative would be to 
maintain the two existing levels of in- 
struction! and to apply differential marking 
and evaluation systems to the two_groups. 

This alternative would result in de facto 
segregation because for teaching efficiency 
learners within each school are grouped 
according to achievement and tearing ability. 

"None of the proposed alternatives represents 
a real solution to the problem and each would 
result in educational chaos and confusion and 
bring about an over-all weakening of the 
educational system. The school administrator 
who has the responsibility of providing meaning- 
ful educational experiences for all children must 
have an instructional program that will provide 
realistic educational goals for all boys and 
girls regardless of race. 
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In regions of the United States where 
the Negro population is relatively small 
there may he no problem of balancing the 
schools in terms of race. However, in the 
South-eastern United States where upwards 
of 30 ’’er cent of the nopulation is Negro, 
racial differences in school achievement 
can no longer be ignored. Attempts to 
explain the reasons for the differences on 
the basis of environmental or genetic 
conditioning will not solve the problem. 
Regardless of etiology, racial differences 
in. school achievement do exist and must be 
reckoned with.” 


The non-existence of racial differences in intelligence 
was insisted by the NAACP in Brown . But there was no disPute . 
Only the Negro was "adequately represented” on that Point. 

In The Social Science Statement , which was appended to 
the NAACP brief, the contention was made on Page 12 that: 

"The available scientific evidence indicates 
that much. Perhaps all, of the observable 
differences among various racial and national 
groups may be adequately explained in terms 
of environment diff erences . . . . It seems clear, 
therefore, that fears based on the assumption 
of innate racial differences in intelligence 
are not well founded." 

Cited in support of this argument were three studies by Otto 
Klineberg, Professor of Social Psychology at Columbia University. 
At the time of Brown , the four School Boards had not attempted 
to rebut that material. However, since 1954 Klineberg’ s 
methods and conclusions have been criticized by leading 
Psychologists. Dr. Henry E. Garrett, for example, who is 
Professor Emeritus of Psychology and former Chairman of the 
Department of Psychology at Columbia University, in discussing 
Klineberg’ s contention that "the scientist knows of no relation 
between race and Psychology", firmly states: "seldom has so 
broad and Positive a generalization come from such feeble 
data". In an article entitled "Klineberg’ s Chapter on Race 
and Psychology: A Review", which was Published in the July 1960 
issue of The Mankind Quarterly „ (filed as No. 9), Professor 


Garrett evaluates one of Klineberg’ s studies as follows: 



"This second study of Klineberg is 
badly reported and Poorly designed. Tests 
were administered by untrained students; 
differences between schools were as great 
as differences between residence groups; 
measures of variability are frequently 
unrerorted so that differences cannot be 
tested for significance; sampling was un- 
controlled and degree of selection unknown. 
Furthermore, this study could not demonstrate 
that life in New York caused improvement in 
score. Klineberg did not follow his subjects 
longitudinally, rather he studied discreet 
groups of various degrees of residence. 
Initial differences among groups were 
entirely uncontrolled. Klineberg’ s confident 
statement that ’the evidence Points clearly 
away (italics his) from an explanation in 
terms of inherited racial differences in 
intellectual capacity’ is not borne out by 
the facts." 


Dr. Garrett, who is also Past-President of the American 
Psychological Association (i.e., the leading Professional 
society in this field, with currently more than 18,000 member 
Psychologists), is the author of several widely used college 
textbooks. The 1957 revised edition of his Great Experiments 
in Psychology contains three Chapters (11, 12 and 13), which 
authoritatively discuss the nature and validity of intelligence 
tests, the genetic basis of individual and group differences, 
and the existence of racial differences in mental traits and 
intelligence test Performance. (A cony of this book is filed 
herewith as No. 10.) 

Since the Brown decision in 1954, a considerable number 
of Psychological studies and reports relating to racial 
differences in intelligence test Performance have been Published. 
In 1958 Dr. Audrey M. Shuey, Professor and Chairman of the 
Department of Psychology at RandolPh-Maeon Woman’s College, 
Published a book entitled "The Testing of Negro Intelligence" 
(filed as No. 11). In this volume Professor Shuey tabulated and 
summarized approximately 240 comparative experimental studies 
on many thousands of American Whites and Negroes, employing 
some 60 different intelligence tests, and covering the forty-four 
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years 19-3.3 to 1957. Dr. Shuey enumerates each individual 
study in a table Providing (where available) the author and 
date of the study, the location, the number of subjects 
tested, the age and school grade of the subjects, the 
investigators’ comments, and the numerical test results. 

In an article entitled "The Equalitarian Dogma", which 
a'oneared in Perspectives in Biology and Medicine (Summer 1961, 
Vol. IV, No. 4), (filed as No. 12), Dr. Henry E. Garrett, 
mentioned above, summarized Dr. Shuey’ s findings as follows: 


"(1) I.Q.’s of American Negroes are 
from 15 to 20 Points, on the average, below 
those of American whites. (2) Negro overlap 
of white median I.Q.'s ranges from 10 to 25 
"er cent (equality would require 50 per 
cent). (3) About 6 times as many whites as 
Negroes fall in the "gifted child" category. 
(4) About 6 times as many Negroes as whites 
fall below 70 I.Q. — that is, in the feeble- 
minded group. (5) Negro-white differences 
in mean test score occur in all ty"es of 
mental tests, but the Negro lag is greatest 
in tests of an abstract nature (for example, 
Problems involving reasoning, deduction, 
comprehension) . These are the functions 
called for in education above the lowest 
levels. (6) Differences between Negro and 
white children increase with chronological 
age, the gap in Performance bang largest 
at the high school and college levels. 

(7) Large and significant differences in 
favor of whites appear when socioeconomic 
factors have been equated. 

"Ix seems clear that the evidence from 
Psychometrics does not favor the equalitarian 
dogma; in fact, just the opposite." 


And in discussing the results of her studies Professor 
Shuey concluded (Page 316): 


"...the fact that differences are reported 
in all studies in which the cultural environ- 
ment of the whites appeared to be no more 
complex, rich or stimulating than the 
environment of the Negroes; the fact that 
in many comparisons (including those in 
which the colored appeared to best advantage) 
the Negro subjects have been either more 
representative of their racial group or more 
highly selected than have the comparable white 
subjects; all point to the Preaence of seme 
native differences, between Negroes and whites 
as determined by intelligence tests. 


a 
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.The lower intelligence test Performance of American 



Negroes has been confirmed by virtually all scientific 
investigations in the years since the Brown decision. A number 
of authoritative studies have been conducted with the objective 
of determining the causes of these observed ethnic grou 11 
differences. For example. Dr. Frank C. J. McGurk, Associate 
Professor of p sychology at Villanova University, surveyed the 
available Psychological test data in order to determine whether 
there was any factual data to support the view that Negro-White 
test differences could be explained in terms of "socio-economic" 
or "cultural" differences. Dr. McGurk' s findings were set 
forth in an article entitled "Psychological Test Score 
Differences and the Culture HyPothesis", which was Published 
in the January 1961 issue of The Mankind Quarterly , (filed as 
No. 13). (It was also Published as "A Scientist's Re n ort on 
Race Differences", in the Sept. 21, 1956 isgue of U. S. 

News 5c World Report, filed as No* 13A) * 

r • 

Professor McGurk noted that: (1) despite great improvement 

3 l* 

in the social and economic conditions of the .American Negro 
from 1918 to 1950, Negro-White test differences were not 
reduced in magnitude but remained "almost identical"; (2) Negro- 
White test differences were greater on "non-cultural " questions 
than on "cultural" questions; (3) large and significant test 
score differences were noted in a comparative study of Negro 
and White high school seniors in Pennsylvania and New Jersey, 
who had equivalent social and economic backgrounds. In 
evaluating his own and other studies, Professor McGurk 
concluded: 


"The available objective evidence does not 
support the 'culture hypothesis' as an 
explanation for Negro-White differences in 
Psychological test n erf ormance . In s^ile 
of this, there are many among the social 
scientists who Persist in citing the 
'culture hypothesis' as if it were an 
objectively demonstrated fact." 
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Since the 1954 Brown decision considerable data and 


material has been accumulated by geneticists relating to the 
biological Processes of race formation and the genetic basis 
of individual and group differences in intelligence and 
temperament. Much of this material is summarized by Professor 
David C.Rife in his book Heredity and Human Nature . Published 
in 1959, (a copy is filed as No. 14). By way of background 
information it should be noted that Professor Rife taught 
genetics at Ohio State University and was recently DePuty 
Scientific Attach^ of the United States State Department. In 
his book. Dr. Rife clearly explains the principles of human 
genetics and describes how races are formed--as adaptive 
selections of hereditary variations in re n roductively isolated 
breeding populations. After describing how geneticists use 
twin studies to determine the relative importance of heredity 
and environment in intellectual and temperamental traits. 
Professor Rife concludes that the overwhelming evidence of a 
genetic basis for these traits suP^orts the view that 
Populations or races differ in significant characteristics. 

The increasing mass of studies and reviews since 1954 
by eminent and respected scientists of several disciplines and 
widely varying backgrounds has by this time undermined all of 
the basic Premises underlying the NAACP Position in the Brown 
case. The relevance of these scientific studies to the 
current integration disPute was clearly pointed out by 
Nathaniel Veyl in his brilliant work The Negro in American 
Civilization which was nublished in 1960 by Public Affairs 
Press (Washington, D. C.), (filed as No. 15). Mr. Weyl, who 
is a nationally renowned author and lecturer, concluded: 

"The Present movement toward integration 
has more Powerful forces behind it than the 
Reconstruction crusade. Among the more 
visible formative influences are the new 



international role of the United States, 
the increasing demand that our domestic 
conduct conform to the exigencies of our 
foreign Policy and a subtle transformation 
of the American ideology in the direction of 
Postulating EQUALITY rather than LIBERTY as 
the basic national goal. . . . 

"Equality of opportunity and equality of 
ability, ... are two very different things. 

The question of whether ethnic groups are 
equal in innate mental ability is not a 
moral, but a factual, issue. This subject 
of ethnoPsychology is so Pivotal that the 
second Part of the book is devoted to an 
examination of the available evidence. The 
conce n t of race is considered, not in terms 
of blood and soil mystique, but in relation •*%%, 
to those evolutionary Processes which sha"e 
and fix variations in species. The work of 
Dr. J. C. Carothers and Dr. Marcelle Geber, 
both while on United Nations Projects in 
Africa, has made it Possible for us to sPeak 
of the differences between African and 
Caucasoid ethnoPsychology in much more 
meaningful terms than would have been 
Possible ten years ago." 


When Mr. Veyl started to write his book he says that he 
had many dogmatic Preconceptions but his long research and dee" 
study brought light, causing him to say on Page IX of his 
Preface: 


"... This book has expanded considerably 
in sco"e from the original Plan. I have had 
to enter areas which I had intended to ignore. 
Sometimes the reason for this was the discovery 
that material which Passed for the objective 
findings of social scientists could more 
accurately be characterized as rationalization 
and Propaganda wearing academic cap and gown. 

The acceleration of integration in the United 
States and the swift rise of independence 
move 'lent s throughout black Africa have brought 
the issue of the relationship of the Negro to 
Western society to the fore." 


In the Introduction to the Weyl book. Dr. Frank C. McGurk, 
Associate Professor of Psychology of Villanova University, said: 


"From the standpoint of the scientist, the 
Problem of race should be studied in an 
objective manner. APPeals to beliefs, morals, 
ethics or Political Philoso n hy are out of 
place; the issue is one of fact. From the 
subjective Point of view of the Propagandist, 



however, areals to fact have much more 
utility than a n ' n eals to emotion. The 
scientist is interested in objective 
evidence and factual knowledge; the 
theory-ridden Propagandist is interested 
in some kind of actual or supposed social 
good. 


"...Making emotional speeches, writing 
Personal diatribes or censuring our 
antagonists (all too frequently by official 
edict or semi-official Pressure) will not 
change facts. Ethnic differences are facts. 
In the Psychic area, these differences are 
important facts. It seems much more sane 
to face these differences and investigate 
their causes impartially than to "lay 
ostrich about them." 


As noted above, the Supreme Court held in Brown that 
"Segregation of white and colored children in Public schools 
lias a detrimental effect u n on the colored children". And as 
was also noted above the "evidence" offered in suP”ort of this 
view clearly demonstrated that "if Professor Clark's tests do 
demonstrate damage to Negro children, they demonstrate that the 
damage is less with segregation and greater with congregation." 
In this connection, however, the Court did not consider or 
mention the detrimental effect of comPulsory integration ubon 
White children. This Point was raised by Dr. van den Haag in 
the above-cited article "Social Science Testimony in the 
Desegregation Cases--A Re n ly to Professor Kenneth Clark" 

( Villanova haw R e vi e w - -Pal 1 1960, PP. 69-79). Dr. van den Haag 
notes ("age 71 ) : 


"The constitutional duty shouldered by the 
Court to Protect against "resumed Psychological 
damage arising from humiliation inflicted by 
legally sanctioned separation raises additional 
questions. Su^ose it were shown that white 
children feel humiliated by legally sanctioned 
congregation and that their suffering tends to 
impair their Personalities. If the Court did 
not feel that their constitutional rights were 
violated, a distinction between constitutionally 
permissible and impermissible humiliation (and 
personality damage) must have been made. How?" 
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Events that have taken "lace since Brown show that the 


Possibility of detrimental effects of comPulsory integration 
u"on White children is no theoretical abstraction. In 
Washington, D. C. the school system of the nation’s capital 
changed from a racially seParate school system Prior to 
September 1954 to a racially integrated system. Three years 
later conditions in the schools of Washington, D. C. had become 
so aPPalling that they became the subject of an exhaustive 
inquiry by a subcommittee of the U. S. House of Representatives. 
In its RePort entitled "Investigation of Public School 
Conditions", (filed as No. 16), the District of Columbia 
Subcommittee to Investigate Public School Standards and 
Conditions, and Juvenile Delinquency in the District of 
Columbia, concluded: 


"Having heretofore set out in considerable 
detail the various Phases of the District of 
Columbia school oPeration and the Problem of 
juvenile delinquency as Pertaining to said 
schools, the subcommittee after a careful 
review of the established facts, concludes 
and finds that: 

"1 . The Board of Education without 

sufficient consideration of the enormous 
Problem with scant Preparation, and without 
adequate study or survey of known integrated 
school systems, too hastily ordered the 
integration of the District of Columbia 
schools . 

"2. The forced integration of the 
schools in the District of Columbia greatly 
accelerated an exodus of the white residents 
to the suburban areas of Virginia and Mary- 
land. The Present exodus seriously threatens 
the educational, economic, cultural, religious, 
and social foundation of the District. If 
the exodus continues at its "resent rate, the 
District will become a Predominantly Negro 
community in the not too distant future. 

"3. The integration of the schools in 
the District of Columbia has focused 
attention u"on the differences in ability to 
learn and educational achievement between the 
average white and Negro students, as reflected 
by the national standardized tests. 
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”4. The wide disparity in mental ability 
to learn and educational achievement between 
the white and Negro students has created a 
most difficult teaching situation in the 
integrated schools. So much of the time of 
the teachers is being taken up in teaching 
the retarded students that the capable 
students are not receiving the proper time 
and attention and are therefore failing to 
develop in accordance with their educational 
ability, 

"5, The majority of white principals 
and teachers faced the challenge presented 
by integration with high morale, cooperation, 
and determination. At the outset, many felt 
that integration was correct. After 2 years 
of trial, many of these same principals and 
teachers testified that the integration of 
the schools has been of little or no benefit 
to either race. The morale of some has been 
shattered, their health has been impaired, 
and some have separated themselves from the 
school system by resignation and early re- 
tirement, The replacement of these teachers 
presents a very serious problem to the District 
schools because white teacher applications 
have declined materially, 

"fi. Discipline problems and delinquency 
resulting from the integration of the schools 
have been appalling. It was unexpected and 
came as a great shock, 

"While there were no new discipline 
problems in the schools that were not 
materially integrated, the unpreparedness 
for the turmoil that ensued disrupted the 
orderly administration of the predominately 
integrated schools. 

"This condition had a very pronounced 
effect in retarding the educational progress 
of the students, 

"A continuation of this situation will 
ultimately destroy the effectiveness of 
teaching in the integrated schools. 

"7. That sex problems in the predominately 
integrated schools have become a matter of 
vital concern to the parents. 

"One out of every four Negro children born 
in the District of Columbia is illegitimate. 

"The number of cases of venereal disease 
among Negroes of school age has been found 
to be astounding and tragic. 

"The Negro has demonstrated a sex attitude 
from the primary Lo high school grades that has 
greatly alarmed wjiite parents and is a con- 
tributing cause of the exodus of the white 
residents of the District of Columbia. 
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"The integrated schools have found it 
necessary to curtail greatly, and in many 
cases eliminate completely social activities 
formerly considered a vital element in the 
education of students in the segregated 
schools . 

"8 , The operation and maintenance of 
the District schools have been more adequately 
financed than the average school system. From 
this standpoint they compare favorably with the 
outstanding school systems in the Nation. The 
teachers’ salary scale is among the highest. 

"The 2 years’ experience with the operation 
of the integrated District school system has 
conclusively shown that the cost of operating 
the integrated schools will be substantially 
increased . 

"Requests for additional funds by the school 
administration and the increased budget and 
capital outlay substantiate this finding. 

"These demands are being made in the light 
of the fact that the total school population 
has not materially increased in the past 3 
years . 

"9. On the average, the Negro students, 
because of limited achievements, are unable 
to compete scholasticallj r with the more advanced 
white students. This condition imposes upon 
the slower students a psychological barrier 
denoting inferiority, and manifests itself in 
social misbehavior. 

"10. The committee concludes that the 
integrated school system of the District of 
Columbia is not a model to be copied by 
other communities in the United States. On 
the contrary, it finds that the integrated 
school system in the District of Columbia 
cannot be copied by those who seek an orderly 
and successful school operation." 


The above cited Report was published in 1957. Recent 
events indicate that there has been little, if any, improvement 
in school conditions in Washington, D. C. 

On Thanksgiving Day 1962 in Washington, D. C. the high- 
school championship game was played between an all-Negro team 
from Eastern High School, a public school, and a predominantly 
W T hite team from St. John’s College High, a Catholic school. In 
attendance were 40,000 Negroes and 10,000 Whites. Immediately 
after the game was over, several thousand Negro students rushed 
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from the stands and began attacking the White students and 
spectators. The toll of injured listed in the January 21, 1963 
issue of the U, S, News & World Report , (filed as No. 17), was 
"at least” 316 Whites and 30 Negroes. 

Following this race riot a biracial committee was appointed 
to determine "what happened" and "why". In its report the 
biracial committee described present conditions in Washington’s 
public schools, as follows: 


"Violence, assaults, disrespect of 
teachers are acts of an undesirable 
element of students. An atmosphere of 
permissiveness ’ has discouraged the 
personnel of many schools and caused a 
city-wide lessening of discipline standards. 

"Fear rages through many school buildings 
which have become tramping grounds for 
outside influences, including thugs, hoodlums, 
and persons of the lowest character. 

"The school administration has difficulty 
in coping with this situation. The morale 
of many teachers has suffered, and the 
percentage of resignations and transfers 
has increased. Nevertheless, school 
officials fail to co-operate with police 
and report violations of the law, nor do 
they maintain a city-wide reporting system 
of incidents of misconduct. 

"With such a climate in the school 
system, students receive little discipline, 
little guidance and little incentive to 
develop strong citizenship qualities in far 
too many cases, and the result has been a 
steadily worsening misconduct problem in the 
public schools. 

"Conduct at athletic games--including 
the recent stadium contest--is symptomatic 
of the school conditions the committee 
discovered as it probed into the causes of 
one of the city’s worst racial flare-ups 
in many years ... 

"Staggering was the testimony ... as 
to the stockpiling of weaponry--umbrellas 
with sharp points, broken bottles, rocks, 
knives and chains--which are used in public 
schools and in some instances were displayed 
at the stadium. There was wide belief that 
the stadium violence was preplanned and 
organized in some quarters, but the committee 
found no basis for this.” 


Independently of the Report, Shane MacCarthy, the 
Chairman of the biracial committee, and a former Director of 
the National Physical Fitness program, revealed additional facts 
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in a personal letter, also published in the U, S. News & World 
Report : 

Mr. MacCarthy said the stadium riot "follows the pattern 
of conduct at other similar events and in the daily surroundings 
of the schools." He reported: 


"Not a single teacher to whom I have spoken 
in the past few weeks was surprised that the 
outbreak took place. Uniformly came the 
response: f Why should we be? We live with 
this brand of conduct every day in the schools . 1 " 

"What they said in vivid detail corroborated 
the information the committee already received 
about the discipline problems in the public 
schools at all levels--elementary , junior high 
and high--and the inability of teachers to 
teach under such conditions. 

"With a tolerated policy to keep youngsters 
off the streets and in the schools, many 
teachers too often become mass baby sitters 
for the young and wardens for the older groups. 

It is virtually impossible for an instructor to 
put over a subject when some students talk, 
walk around the room, curse, throw objects, 
remain in the halls for inordinately long 
periods, resent any mandate, and at times even 
ridicule and threaten the teacher. 

"The lack of respect for the teacher is 
causing many dedicated persons to either bide 
their time to retirement or seek occupation in 
other fields . ... 

"Teachers find it difficult to live with 
their consciences when too many pupils are 
passed upward from grade to grade, not because 
they have the academic ability, but only because 
they are getting older. ... 

"Many among (the pupils) cannot read and 
write and are unable to get jobs. Crime, with 
its ever-ready appeal of ease, too often supplies 
an answer to joblessness, frustration and 
boredom." 


Crime in schools . Mr. MacCarthy painted this picture 
of crime in the public schools: 


"Unfortunately, examples of criminal conduct 
crop up too often within some schools, jeopardizing 
pupil safety and influencing other students. 

"Not unusual are organized extortion rings 
Where older boys take lunch money from younger 
boys and girls; stealing of clothes, radios, 
books and balls; molesting of students in 
corridors, and threats of violence. 

"Much of this happens without public notice 
because those affected are coerced by threats 
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not to tell, and many school officials choose 
to live with what they have come to regard as 
inevitable rather than notify the police. Too 
often, when the police are brought in and the 
culprit is remanded to justice, he returns to 
school within a few days, having been told by 
court authorities to be *a better boy.' " 


" Little desire to advance ." Mr. MacCarthy T s letter said: 

"Many of the behavior problems occur in the 
basic groups at the high schools because those 
pupils have little interest or desire to advance 
. . . Lecturing to these unfortunate children 
about the correlation between rights and responsi- 
bilities or the necessity of respect for persons 
and property means nothing. They simply are 
unprepared to accept abstract ideas of this 
kind . " 


Results of integration . Discussing the problems of 
integrating schools and the results of the integration attempt 
in Washington, Mr. MacCarthy said: 


"Since 1954, the date of integration, many 
students, both white and colored, have found 
the training of our D. C. public schools an 
adequate and often exemplary base for immediate 
positions in the business world or for advanced 
education . 

"However, the rapid growth in numbers of 
Negro pupils, many with low mental rating, 
coupled with the increasing crowding of facilites, 
neutralized the academic standards of the 
education system in D. C. 

"Placing the Negro children with the white 
eight years ago was desegregation, not inte- 
gration. Only too prevalent was the pattern 
of the Negroes and the whites continuing to 
segregate themselves within the same school." 

"Integration is a most complicated undertaking. 
It is not accomplished simply by opening class- 
room doors. It is not brought about by a paper 
decision to recognize the rights of fellow 
citizens. It is not achieved by an emotional 
urge that follows the prodding of the heart 
rather than the leadership of the head. 

"We do a grave disservice to boys and girls 
of both races when we direct them to integrate 
and thrust them into indiscriminate mingling 
without the thorough preparation which is a 

mandate for success in any undertaking." 


The results of compulsory integration in Washington, D. C. 
as reported in 1957 by the House Sub-Committee and confirmed in 
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1963 by the MacCarthy Committee dramatically pose a problem 
not considered by the Supreme Court in 1954. The detrimental 
effects of compulsory integration upon White children is an 
issue that petitioners desire to submit evidence on. Petitioners 
are not able to run away from such an issue as do highly paid 
officials in Washington and as do the parents and children of 
economically privileged elsewhere. Compulsory integration 
compels only those not able to escape. It is a strange and 
a cogent commentary on the nature of man that the advocates of 
racial integration are almost without exception, those whom the 
Gods of fortune have insulated from the incidences and 
consequences of integration. Petitioners stand unarmed with 
wealth or political power and humbly pray only for a "day in 


court”--and a fair chance to discover truth. 


' (; l u 
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Not only did the expert witnesses used by the NAACP 
mislead the Supreme Court, as testified to by Dr. Mirfrurk of 
Villanova and Dr. Garrett formerly of Columbia, but even more 
deplorably the Court was misled by the NAACP attorneys, 
according to the testimony of Dr. Alfred H. Kelly of Wayne 
State University. In a featured speech delivered on December 
26, 1961 to the Annual Meeting of the American Historical 
Association, partially reported in U. S. News & World Report of 
February 5, 1962, and fully reported in ’’Hearing before a 
Subcommittee of the Committee on the Judiciary, United States 
Senate”, 87th Congress 2nd Session on Thurgood Marshall, pp. 
166-178, (filed herewith as No. 18), Dr. Kelly told in great 
detail the sorry part he was called upon to play in t^e 
preparation of the historical portion of the NAACP brief. At 
the outset of his mission, he said: 


"I was facing for the first time in my own 
career the deadly opposition between my 
professional integrity as a historian and my 
wishes and hopes with respect to contemporary 
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Question of values, of ideals, of policy, of 
partisanship and of political objectives. I 
suppose if a man is without scruple this matter 
will not bother him, but I am frank to say that 
it bothered me terribly”. Page 14 of manuscript. 


(A photographic copy of the original manuscript, except 
for pencil markings, is filed herewith as No. 19, because it 
is more readable than the Senate version.) 

Among those listed as working with him on the brief were 
two of the attorneys whose names are affixed to the petition 
brought by plaintiffs in this case. On page 21 of the manuscript. 
Dr. Kelly again discussed scruples that should have bothered 
someone "terribly”: 


"The problem we faced was not the historian T s 
discovery of truth, the whole truth and nothing 
but the truth; the problem instead was the 
formulation of an adequate gloss on the fateful 
events of 1866 sufficient to convince the Court 
that we had something of a historical case. 
Never has there been, for me at least, a more 
dramatic illustration of the difference in 
function, technique and outlook between lawyer 
and historian. It is not that we were formu- 
lating lies; there was nothing as crude and 
naive as that. But we were using facts, 
emphasizing facts, bearing down on facts, 
sliding off facts, quietly ignoring facts, 
and above all interpreting facts in a way 
to do what Marshall said we had to do — T get 
by those boys down there 1 ." 


On pages 26, 29 and 30 of his manuscript Dr. Kelly 
explained how "Thurgood T s black and white dolls won the case, 
not the historians." Here he was referring to the incredible 
doll testimony of K. B. Clark, mentioned above. The dolls 
were "Thurgood T s" and apparently Clark was "Thurgood T s" too. 

Dr. Kelly continues: 


"Chief Ju^ice Warren T s opinion, - - - - 
proceeded to' junk the historical approach 
entirely and instead to settle the question 
of segregation on straight-out sociological 
grounds: racial segregation in the schools 

- - - bred social inferiority for the negro 
and must therefore be outlawed. - - - (p. 26) 


-46- 





"Perhaps it was a profound perception of 
that fundamental sociological fact which in 
reality governed the court* s now celebrated 
excursion into its third great historic 
attempt to legislate upon the role of the 
negro in America." (pp. 29,30) 

No one is in a better position to state the causes which 
brought about the Brown decision than Dr. Kelly. He was a 
professional historian detailing history to professional 
historians . 

He testified unequivocally that the Brown decision turned 
on findings of sociological facts. Petitioners allege and 
they expect to prove that those "facts" were untrue. 

Once the true facts are established in this case and a 
finding is made that speaks those truths, the stream of justice 
should run clear again within its banks. 

Judges are made out of men. By being made judges, 
neither their honor, their integrity or their intelligence is 
diminished or increased. Men of integrity welcome a chance 
to correct an error, to right a wrong, and, above all, to 
review and reverse judgments based on frauds or falsehoods. 
Members of the Supreme Court who were led away from truth and 
imposed upon by a carefully rehearsed and staged "doll show", 
acted out by Dr. Clark, the NAACP "expert", will never have a 
chance to rectify errors or repair damage done unless and until 
the record of some case goes before them in which the whole 
unmerciful truth is revealed. This is such a case. 

This case is of the utmost importance to petitioners, to 
Americans and to the world. Centuries and ages are required to 
produce a great civilization. Every great civilization has been 
an answer to the call of the blood of its creators. No 
civilization has even been built or preserved on the idea of 
equality of races. Pittman, Equality vs Liberty , The Eternal 
Conflict , 46 American Bar Assoc. Jour. 873 (August 1960). A 
reprint published by the State of Virginajp^L^,^f iled herewith 
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as No* 20. Equality of liberty, justice and independence — not 


human equality--is the hallmark of the great and the free. 




We respectfully pray that this Court grant to petitioners 


r their "day in court", permit this intervention and, in due time. 


o- / 


\ 


hear evidence on and decide the issues made by the pleadings 
in this case. 


Respectfully submitted. 
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General Comment a on Scientific Appendix to Appellants* Briefs 


A reading of the Appendix makes clear that the viewpoints expressed are 
derived from what Is represented to be a consensus of social solence opinion* 

In actuality, the consensus is derrjled from thirty-two experts who signed the 
Appendix. Counsel for Appellants offer the statement with the claim that some 
of the foremost authorities in the field of raoe relations have drafted and 
signed the Appendix* Since the Appendix is a scientific document, its validity 
must be judged separately from the status and reputation of any of its signers* 
Scientific fact is established by other mesne than appeal to authority. 

Besides judging the validity of the Appendix, it is also neoessary to cheek 
the testimony offered as footnotes and references. In some oases these 
surveys and reviews are the products of the same people who framed the 
Appendix. 

Statement of Counsel introduces the cited materials and the opinions 
of the signere as the best avallabls scientific evidence of the effects of 
racial segregation on the individual* Nevertheless, the signatures are pre- 
faced by the admission that the problem is * . . .on the frontiers of sdentifio 
knowledge." A frontier status for a science implies that the techniques of 
determining truth in that science are still primitive and uncertain. This 
lack of a sophisticated methodology makes the data obtained by the tools of 
that sdenoe suspect from the very start* When experts join in a consensus 
as to what statement of fact is substantially correct, their agreement is 
no stronger so far as truth is concerned then the technical level of their 
science* Strong opinions on results obtained by new end "weak" sciences 
■ay very easily be incorrect opinions. 
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Reference ia made in the Appendix to the Fact Finding Report of the 
Midcentury White House Conference on Children and Touth (Appendix, p, 3), 

A study by Clark, one of the signers, formed a portion of the report and 
dealt extensively with the effects of prejudloe and discrimination on 
personality development. Several pages of the Appendix review the material 
in this report. The report has since been published in book form (1). On 
page U of this work, beginning a chapter entitled "The Making of a Healthy 
Personality", it is conceded thati 

"At the present time there is no one authoritative theory 
of personality, nor are there several consistent, fully 
developed theories from which to choose.... In none of 
these areas has scientific investigation gone beyond a 
promising beginning.” 

There has been a slow accumulation of facts but comprehensive know* 

ledge ia lacking. It follows that if the mechanics of normal, healthy 

personality development are yet to be precisely defined, then the mechanics 

of producing pathological or damaged personalities by prejudloe, segregation, 

or other means, are even further from present understanding by the existing 

tools of analysis. Abnormality and pathology are defined by comparison with 

normality. When an objective theory for normal personality development is 

lacking, then there can be no soundly grounded theory to explain the origin 

of damaged personalities. Without a reference norm, there is even a question 

as to whether a concept of abnormality can be entertained in a purely scientific 

sense. The normal spectrum of behavior may include for one group many peculiar 

acts that another group may regard as deviant according to Its own conventions . 

It is perfectly natural for oppressed minorities to act like oppressed minorities 

even whan they are not oppressed and actually constitute a majority, Until the 

dynamics of human personality are better understood, descriptions on how various 

1. Helen L. Witmer ft Ruth ICotinsky (editors), "Personality in the Making", 

Harper ft Brothers, Mew York, 1952, 



3 


social conditions warp or twist entire classes, castes, races and religious 
groups oust be greeted with reserve. 

It is frankly stated in Witmer and Kotinsky (1, p. 139-11*0) in chapter 6, 
the chapter crucial to the Appendix for its disoussion of prejudice and dis- 
crimination, that i 

"Unfortunately for scientific accuracy and adequacy, thoroughly 
satisfactory methods of determining the effects of prejudice 
and discrimination on health of personality have not yet been 
devised, nor has a sufficient number of studies dealing with 
the various minority groups been made.” 

The Appendix failed to echo this frankness though it drew heavily from most 

parts of the chapter. 

The Appendix, as does the Witmer and Kotinsky book also, depends upon 
another souroe for much of its validation. This is the Deutscher and Chain 
opinion survey on the effects of enforced segregation (2). Polls do not 
establish scientlfio facts, they only indicate what a community of people 
regard to be facts. When experts participate in a poll, their opinions may 
be construed to represent the best of available evidence as to what experts 
believe to be true or false regarding a matter. The poll in question was 
based on over $00 replies to questions asking whether enforced segregation 
damaged individuals of minority and majority groups svsn if squal facilitiss 
were provided. Scientists from several fields were solicited for their 
opinions! the great majority believed segregation to be harmful irrespective 
of facilities or group affiliation (dominant or otherwise.) 

Assuming that the sample of opinion was large enough to be statistically 
a valid cross-section, there are still several obvious objections to the poll 
and to the significance read into the results of the poll. Deutscher and Chain 

state there was no way to avoid mentioning the reason for the poll in the 

»» 

71 Kax Deutscher & Tisldor Chain, "The Psychological Effects of Enforced 

Segregations A Survey of Social Scienoe Opinion,” Journal of Psychology, 

vol. 26, pp. 259-287 (19U8). 
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covering letter that accompanied their questionnaire. They concede (2, p, 261, 
footnote) that the reason for the noil might have influenced the respondents. 
The scientists were informed that the poll had the purpose of collecting data 
for the use of courts and legislative bodies that were then faced with contro- 
versy involving school segregation. Thus the questionnaire, though it posed 
a scientific question, biased the answers by channeling the attention of the 
experts to legal, ethical, and judicial issues accompanying the scientific 
issue itself. Instead of dealing with an abstract psychological problem, 
the expert waa informed that his answer might have consequences for other 
citizens in some very direct way. In essense, the respondents were asked to 
think in terms of current, politically-inspired notions of humanitarian!. am, 
reformism, sentimental utopianism, while at the same time trying to give a 
coldly detached, scientific answer to a highly abstract, poorly researched 
problem. The authors do not explain why a more subtle letter could not have 
been sent, a letter that took rthe focus away from the non-sclentlfie aspects 
of the questionnaire. 

Other objections to the poll may be listed. 1/ If present measures of 
personality damage are by no means perfected, hov could respondents believe 
on the basis of their own work and experience, that enforced segregation led 
to psychological harm? 2/ Since only 10£ of the respondents tank were located 
in the Border States or in the South (2, p. 26b, table 2), how could 29% claim 
research work and 66,$% claim personal experience (2, p, 271# tabic 6) as the 
basis for their opinions? Extensive segregation is not found in the areas 
inhabited by 90% of the experts, no t is the type of segregation found outside 

fir 

of the South readily equated with the moaning of the questional re (the phrase 
in the questionnaire - "equal facilities provided?" - omtUlhm— a w ring fomtSer o 

plus the strong word, "enforced", have 

CONSlOffRAriOM 

the effect of almost limiting to Begro schooling in the South). 
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3/ The questionnaire asks for an opinion on detrimental psychological ef feats. 

Almost twice as 'many social anthropologists claim to base their answer on 
CpiychohpcJl ?) 

personal^!* search in the topic area than psychologists j the latter group is 
obviously better qualified to conduot and evaluate psychological research 
and yet oddly enough has a smaller percentage of its numbers personally engaged 
in the type of research that qualifies the respondent to give a professional 

opinion based on first-hand studies. Table 6 (2, p. 271) shows 38. 7^ anthro- 

7 . 

nolo gists and only 19.1 psychologists olaiming direct research experience. 

h/ Another oddity is that the group of experts called "seleoted sociologists" , 

which consisted of men who had published research on race relations during a 

ten year (1937— 19U7) period, based their opinions on personal research only 

60.5£ of the time, and on professional experience only 62.8% of the time. 

In other words, a group of selected experts admitted no direct familiarity 

initially 

with the topio area almost in U0£ of the cases though these men were picked 

tUe field. A 

as being most knowledgeable because of past work in relat ed was . 

A 

5/ Finally, it may be noted that polls of the type here reviewed contain 
inherent biases for which no corrective salculations can be mads. The 
subjects of the poll were sought out from rosters of individuals who might 
be suspeoted of special interest in race relations. Individuals with a 
special interest in race relations may themselves be members of minority 
groups supposed to be suffering from social disadvantages. Objectivity in 
such cases would be difficult to maintain j aggrieved minorities rarely are 
capable of producing spokesmen with detached perspectives. The poll Itself 
was an instrument of an organisation with a partisan interest in race 
relatione) the address of the authors was the American Jewish Congress. 
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Comments on the Nature of Evidence in the Different Scienoes 

The statement of Counsel introduces the Appendix as containing the 
best available scientific evidence on the effects of racial segregation on 
individuals. The text of the Supreme Court Decision outlawing school seg- 
regation states that t 

"Segregation with the sanction of lav, therefore, has a tendency 
to retard the educational and mental development of Negro child- 
ren and to deprive them of sons of the benefits they would re- 
ceive in a racially integrated school system." 

and further* 

"Whatever may have been the extent of psychological knowledge at 
the time of Plessy v. Ferguson, this finding is amply supported 
by modern authority.” 

In this manner the Supreme Court opens for discussion what it means by 
"ample support” and "modern authority". It raises the question as to how a 
court is to judge the completeness of scientific knowledge, how it will deter- 
mine when an authority is "modern” or" obsolete", and what criterion is to be 
employed to decide whether a claim to "best available scientific evidence” is 
true, false, or exaggerated. When science becomes a touchstone for legal 
arguments, there must first be a clear understanding of the fact that scienoe 
is a collection of different disciplines with different standards of exactness, 
and second, that different sciences do not havs the same ability to deliver 
unimpeachable testimony. 

Sciences an ranked according to the degree of certainty which can be 
attached to their findings. Physics stands at the top of the hierarchy sinoe 
it deals with mathematical descriptions (laws) that have absolute generality 
and consistency. The acceleration of a falling body can be calculated to any 
degree of precision required for any purpose. The lave of physios permit the 
prediction of phenomena with almost perfect accuracy. 

4il 
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Chemistry stands next in line to physios* The power of . chemistry to 
predict phenomena is based less on purely theoretical (mathematical) lavs 
and more on past laboratory observation and study. It has highly evolved 
empirical methods for discovering relationships. When these relationships 
are confirmed by laboratory experiments, they become chemical lavs. Since 
accurate prediction is a measure of the validity of a scientific concept, 
both chemistry and physics can claim to be "exact" sciences. 

Biology follows chemistry and is chiefly a descriptive science. 

Bxcept in certain areas (genetics), it is not predictive and cannot desorlbe 
future events from present observations. The "lava" of biology (such as 
"evolution" ) are not mathematical and are not usually, amenable to laboratory 
proof. Nevertheless, the generalisations of biology are frequently found 
to have vide applicability. 

Psychology and sociology, two new and A difficult sciences, stand 
below biology. One deals with individual behavior, the other with group 
behavior. It is common knowledge that these sciences are not based on 
mathematical lavs. The subject matter of these fields similarly prevents 
meaningful laboratory experimentation. Though mathematical tools can be 
employed (in psychometrics, to statistically, determine the validity of 
measured items), the information that results is usually descriptive (or 
taxonomic of a class or group) and cannot be used to predict Individual 
future events. 

Psychology and sociology also fail to bo completely descriptive, in the 
sense that biology provides exhaustive description, sines s terminology able 
to adequately desorlbe tbs human mind and human culture so for defies science. 
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Tha development of an embryonic organism shows sufficient regularities to 
be s model for the understanding of the development of other similar organisms. 

The study of a single personality or a single culture, on the other hand, 
does not provide a valid justification to generalise about the attributes of 
other individuals or cultures. 

It is apparent that psychology and sociology are not sciences that can 
make pronouncements of invineible certitude. Of all sciences, they are the 
ones least reliable and least qualified to serve as a foundation for long 
term social and legal planning. The "best available scientific evidence” 
from the 89 fields may be whole orders of magnitude removed from what con- 
stitutes good evidence in other sclenoes. The veracity of a scientific 
opinion can be no greater than the science it is based on. Psychological 
and sociological testimony proclaimed to be based on the best scientific 
evidence is masquerading legitimate doubts about the validity of such data 
behind the blanket reputation accorded to evidence obtained from the exact 
sciences. Sven the most modern authority employed by the Court may have 
picayune standards for determining scientific truth when judged by experts 
from the physical sciences. Sciences with inferior msans of testing the 
truth-content of hypotheses should not usurp tha high regard given to solences 
with superior methodological resources. 

One of the most eminent scholars in sociology. Professor Pi trim A. Sorokin, 

has sharply criticized the pseudo-scientific aspects of modem sociology and 

oa 

social psychology (in particular, the over-dependence and over-evaluation of 

polls, tests, inventories, and questionnaires plus the accompanying statistics.) (3). 



3. Pi trim A .Sorokin, "Fads and foibles in Modern Sociology and delated 
Sciences", Henry Regnsry Co,, Chicago, 19f>6. 
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Bias in Sociological and Social Psychological Research 

It has been pointed out that "proof" has an uncertain basis in osycho- 
logical and sociological science, When experimental manipulations cannot be 
carried out and vhen statistical correlations replace cause-and-effect demon- 
strations, a tendency can eo-exist with legitimate scientific motives to give 

VIHOkJ ii 

gmw rt, ^weight to the opinions of authorities. Unverified and poorly verified 
speculations may be promoted as orthodox doctrine. The absence of a self- 
correcting methodology permits errors to become entrenched in the bodies of 
these inexact sciences. Sams of this error is due to the personal bias of 
investigators in these fields. When theory teating is Impractical, and there 
is little need to fear criticism, unrestrained speculation may seize a science 
and convert it into a propaganda device. 

It is not necessary to olaim that psychologists and sociologists are 
deliberately dishonest, or that as a group they are prone to distort their 
findings. Such dishonesty does exist, and can be documented, but it is rare. 
More dangerous is the unconscious self-deception of scientists who are swayed 
by vague subjective feelings and internal convictions based on emotions or 
acquired values. The voiles of psychologists and sociologists are more likely 
to be victims of subconscious factors than the efforts of other scientists 
who must submit their findings to objective testing. Sven when the factual 
data are honestly presented, the interpretations may be handled in a biased 
fashion. 

That this is not a trivial consideration is defintely shown by the 
careful studies of Pastors (h). In an assessment of 2l* prominent scientists, 
he found thair opinions on the relative importance of heredity and environ- 
ment for human success to be strongly Influenced by socio-political allegiances. 

ET Nicholas Pastors, "The Mature -Nurture Controversy," King's Crown Press, 
Columbia University, Sew York, 191*9. 
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Conservatives almost invariably accepted heredity as the dominant determinant 
of human worth] liberal thinkers tended to favor environmental explanations of 
status. The interaction of political and aocio-psychological dogmas is thus 

visible if time is taken to uncover the links. Allegiances to non-scientlfio 

are 

ideologies i =S not without consequence in shaping opinions on matters regarded 

A 

as ” scientific". 

Others, of course, have stated this conclusion before, and it has become 
an important concern of philosophers of science to safeguard the integrity of 
science by formulating methods of research that reduce the risk of a priori 
commitments coloring the results of research. Despite such safeguards, however, 
it is still rather common to find solemn attempts to interpret objective facts 
to support theses that cannot be sustained by these same facts. A single 
illustration of this kind of ideological maneuvering ie sufficient. 

The often cited Biologists' Manifesto makes these points t 

"For the effective genetic Improvement of mankind is dependent upon 
major changes in social conditions and correlative changes in human 
attitudes. The removal of race prejudices... .will not be possible, 
however, before the conditions which make for war and economic ex* 
ploitation have been eliminated. This requires some effective sort 
of federation of the whole world. .. These objects (raising better 
quality children) cannot be achieved unless there is an organization 
of production primarily for the benefit of consumer and worker,,. 

The day when economic reconstruction will reach the stage where 
such human forces will be released is not yet, but it is the task 
of this generation to prepare for it..." 

The manifesto was released after the 7th International Genetios Congress in 

Edinburgh finished its sessions in August, 193?* There is such unobjectionable 

altruism in Idle document but the slogans and phrases identify the product as 

the handiwork of radical crusaders. The vocabulary does not belong to the 

language of science. It is Implied that only socialism and internationalism 

can eliminate racial strife. Economic exploitation is mads the background 

cause of racial prejudice, a view that lacks substantial support even today. 
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It my be asked why political assumptions are implicit in the statement. How 
has biological science shown that "economic reconstruction" with production 
primarily for the "benefit of consumer and worker* serves to reduce racial 
antagonisms? 

Simple analysis indicates that the above manifesto deserves to be treated 
with suspicion. When the history of the document is known* then it can no 
longer pose as an authoritative scientific statement. The disguise is easily 
removed. The September * 1939/ issue of the Journal of Heredity (volume 30) 
explains that the document is not an official policy paper of the Genetics 
Congressj the meetings wars adjourned due to the imminence of war. No quorum 
remained to vote on the manifesto which was framed by an extremely partisan 
group of American and British liberals. let when public mention is made of 
the resolutions* no attempt la made to correct a natural impression that the 
manifesto is the produot of an organized body of scientists. An item with 
the title* "Negro and White IQ's"* appearing in the Mississippi Delta Democrat 
Times (authored by Richard Spong)* was reprinted in the " New South" (November 
1956, p. 11). This latter publication is an organ of the Southern Regional 
Council. The reprinted article asserts i "The Genetics Congress at Edinburg in 
1939 adopted a manifesto....” The confidence of the public is misused if it 
ia implied that the statement in question is anything more than the private 
testament of a group of partisan scientists. (The manifesto is partly reproduced 
in two volumes by Ruth Benedict* also without mention of the private nature of 
the document (5), 

The seven original signers were Professors JJB.S. Haldane* J. Needham* 

J. S. Huxley* 7. A. E. Crew* L. T. Hogben* H. J. Muller* and 3. C. Harland. 

The first four names are listed as honorary associates of the Rationalists 

57 Ruth Benedict* "Race t Science and Politics" (l?hb) * alsot "Race and Racism"* 
Georgs Routledge k Sons* London* 1&2* p. 170. 
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Press Association in that organization^ 1955 Annual , The RPA was formerly 
presided over by Prof, H. J. Laski, the most widely known Marxist theoretician 
in England during his active years. A sample of the views of some of these 
men follow. Prof. Haldane has announced he would die happy if Capitalism is 
overthrown and the workers are in power in Europe) he calls himself a Marxist 
( Adventures of a Biologist* . Harper & Bros. , H.T. 19b0, pp, 280, 257.) 

Prof. Needham considers Lenin to be Russia's great gift to this age and he 
points to the coming of a new world which nothing can prevent ( History is 
on Our Side. Allen and Unwin, London, 19U6, p. 120). 

The last three names are not members of the RPA) their views are of 
interest nevertheless. Prof. Hogben had written that it was silly to condemn 
world socialism merely because the Stalinist regime was Intolerant, fanatic, 
and ruthless ( Dangs rous Thoughts , Norton, N.T., 19hO, p. 195)« Prof. Mullsr, 
an American, was ones on the staff of a Russian institute) he served as presi- 
dent of the ultra-liberal American Humanist Association (1955-59). 

Considering the history of the authors, and their obvious devotion to 
radical Ideologies (at the time of their authorship), wo need not accept the 
"Biologists' Manifesto" as a guide to the solution of racial problems. The 
time the resolutions were composed, the signing of the seven original experts 
represented no more than acceptance of a social doctrine that appeared parti- 
cularly attractive when viewed from a certain ideological perspective. This 
search into the substance of this statement on racial affairs has only one 
point to demonstrate! that experts who pose solutions to social problems aim 
not always uninfluenced by pre-existing ideological biases) that what sometimes 
appears to be a "scientific" proposition may often to be nothing more than a 
confession of allegiance to a non-scientific dogma. Manifestoes on race are 
all too often drawn up by selected experts who have as their first interest the 
reaffirmation of some pet socio-political theory. The public has no defense 
when their trust in scienee is thus betrayed. 
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Other manifestoes on race may be similarly analyzed; in every case it 
is instructive to uncover the lamlai buried, non-scientific presuppositions. 

The UNESCO Statement on Raee (July, 1950) shows about the same degree of 
vulnerability; one difference between the UNESCO Statement and the Biologists' 
Manifesto was that the former contained less political propaganda while the 
latter was authored by a group of experts of somewhat greater scientific 
reputation. Though the UNESCO Statement was highly skeptical about a number 
of still unsettled topics concerning anthropology, it was positively eager in 
claiming inborn gregariousness. It rejected a genetic basis for racial differ* 
ences in psychology, but hastened to find an instinctive basis for brotherhood. 
Some of this has already been remarked (6). It need not be elaborated that 
social theories built on innate "brotherhoodism" have currency among other 
ideological circles, and exert a strong influence on the thinking of those 
who are both scientists and partisans of this "school". 

v The testimony of experts may therefore be laden with concealed dangers. 

A strong figure in the academic world can build a personal following out of 
students and colleagues who would reflect his prejudices as well as his truths. 
This appears to have happened in anthropology (7,8). Thus, when expert opinion 
is presented to a court the only protection against deliberate error or sub* 
conscious distortion is the aopearanoe of opposing experts. It was the 
boast of Professor Chain, one of the signers of the Appendix and one of the 
Supreme Court footnotes, that opposing experts could not be found (9). It is 
well known that the need for opposing witnesses was unanticipated (10). 

6. R. kuttner, "The Herd Instinct in Modern Sociology,” Mankind Quarterly, 
vol. 1, Ho. 2, Oct. I960. 

7. !!. E, Garrett, "The Equalltarian Dogma," Mankind Quarterly, vol. 1 (April 1961). 

8. W. C. George, "The Biology of the Race Problem" (1962), Chapter 10, p. 78. 

9. Cited ini "The Role of the Social Sciences in Desegregation; A Symposium,” 
Anti-Defamation League, N.T. (Aug. 1958), p. 9* 

10. David Lawrence (column), N.T. Herald Tribune, Friday, June 28, 1957. 



Specific Objections to Scientific Appendix 


It is stated throughout the Appendix (p. 1* and on) that prejudice, 
segregation, and discrimination have the potential to damage and do damage 
the personality of children of minority groups* Children of the majority 
group likewise experience psychological trauma (p* 6). The latter, specific- 
ally, are supposed to acquire "guilt feelings" and Inappropriate "rational- 
izations” by living in a segregated environment or attending separate school 
facilities* These statements imply a settled viewpoint on what is normal 
and prevailing and what is pathological and detrimental in a culture* 

Healthy personality is defined a priori as one innocent of prejudice and 
insulated from discrimination. The tendency of the Brief experts to take 
this position has already been remarked (p. 2 of this criticism). 

It is generally recognized that prejudice, discrimination and segregation 
are widely prevalent practices or attitudes in all cosmopolite! civilizations* 
History is a witness that these practices and attitudes are not emergent 
qualities of recent cultures. So permeated is normal life with manifestations 
of prejudice that the absence of prejudice might well represent the abnormal 
condition of human develonmsnt. Prejudice, in the form of in-group and 
out-group rivalry, has even been elected as the prime moving force behind 
human evolution, so continuous and per pervasive is its influence (11). 

Nor was this proposal made by a scholar lacking a reputation for careful 
work} Sir Arthur Keith held an unsurpassed reputation in anthropology. 

Contact and competition between racial and nationality groups, between 

hereditary and economic classes, make frietion one of the constant elements 

describing social orders. To judge normal personality development as possible 

only in a milieu with dampened rivalries is to condemn the great majority of 

the world's population to the abnormal category* The usual course is to 

11. Sir Arthur Keith, "A New Theory of Human Evolution," Philosophical 
Library, New Tork, 1 9k9* 
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define the healthy state as that characterised by the majority, and the un- 
healthy state as that shown by a deviant minority. In medicine, as with 
social pathologies, abnormality can be identified only by reference to or 
comparison with the healthy condition, and this, in tarn, is defined by 
the prevalent norm. 

The greater part of European history testifies to the endemic nature 

of group animosities. Century-long religious wars are z commonplace occurrences} 

tta. 

revolutionary upheavals and "Kulturkampfs" mark the remainder of modern period. 

A 

Every major national state shows hostile polarizations between segments of its 
citizenry} between worker and" exploiter" in Russia, between various castes 
and the outcastea (Untouchable s) in India, between the language groups in 
Ceylon (Tamil and Sinhalese), between Japanese and the outcaate Eta people. 
Nations protesting their tolerance the most have often records no better than 
the nations regularly excoriated for prejudice. 

It is not maintained that sentiments of hostility are virtues, or that 
they should be permanently crystallised as social habits because of their 
typical pervasiveness in human relations. It is argued only that if normality 
is doflned as a universal or at least a majority practice, as is customary, 
then standards for normality would establish the prejudiced state of mind as 
reasonably ordinary. Certain ethical codes and religious prescripts would make 
hostility, hate, and prejudice sinful and wicked (others might not, of course), 
but this is the language of value- Judgments where science has no role. The 
testimony of science cannot be substituted by some sleight-of-hand for that of 
religion, nor vice versa, when the conditions of health are being set. If 
acme interpretations of religion or ethics reach the conclusion that a social 
practice is wrong though universal, science must still at first glance support 
the normality of the "tainted" majority. Minority charges of gross abnormality 
against majority traits or dominant practices is logically ludicrous. 
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Psychologists and sociologists are aware of the extent of nrejudice and 
discrimination. In this country alone it reaches Indians, Negroes, Mexicans, 
As/latics, Jews, Catholics, and immigrants from eastern and southern Europe. 

With such a range to choose from, it is hard to imagine a person developing 
without some contact with discriminatory situations. And the groups usually 
discriminated against have spread the contagion by projecting feelings of 
prejudice to each other, so that there is keen competition among the minorities 
to practice the same evil they denounce upon others. Out of this environment 
it is not possible to create a concept of mental health as a frame of mind 
free from prejudice if this concept is to be defined by reference to averages 
or statistioal norms. 

If the Protestant Anglo-Saxon majority of this country (though it contains 
other elements closely meshed with the true Anglo-Saxons) are declared to be 
abnormal and atypical in great numbers, where, then, do the social psychologists 
obtain their standard of normality? The answer is not difficult to come by. 
Extra-scientific sources provide the definition which is clearly abstract and 
a priori . Some of the support for this definition is inspired by ministers of 
religion, either directly or indirectly. Secular religions (ideologies), however, 
are the main supports. Definitions from these take-off points are not ordinarily 
regarded as scientific. It is too easy to take an arbitrary interpretation and 
make it a lav of ethics* Ideological standards tend to he abstract, being 
divorced from realistic demonstrations (here, majority norma of behavior), and 
can often be shown to have been conveniently deduced to make a ease for the 
parent ideology. 

The ideology in the instance of many psychologists and sociologists is 
utopianism. Social philosphers from Socrates to well beyond Marx have depicted 
ideal societies inhabited by ideal men. These utopian visions have a 
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profound influence on social re constructionists (who may also be scientists) 
in that seme of the^directive forces that social scientists exert on modern 

J ' C- 

civilization^ IS inspired by imaginary exemplars. Implicit ill any of these 
perfect political states is a reference by which perfection can be established, 
which most usually is the capacity to adjust harmoniously to the environment of 
a planned society. Since adjustment must be perfect in an ideal society, a high 
premium la placed on balance and stability and this measure leads to stasis and 
stagnation. Utopian schemes require built-in repressive mechanisms to guarantee 
the equilibrium that can exist only in an artificial, unchanging world. 

The elimination of dynamism ifi these theoretical societies mark them as 
unnatural speculative creations. The competitive element, the aggressions and 
rivalries, which make civilisation a productive and constantly flowing river, 
have no place in perfectionist theories. A special type of man must be invented 
to inhabit Utopia, and this artificial, totally unrecognizable "man" too often 
serves as the fictional, well-adjusted, reference man of psychology and socio- 
logy. The fallacy of determining normality by comparison with such a model 
stands out: 1/ Since the Perfect Man (tolerant, liberal, sane, productive, 
unrobe Hi oua , rational, etc,) is designed for a Perfect Society with unreal 
rules of conduct and behavior, then adjustment to this society leads to an 
unreal type of man} 2/ since many varieties of Utopia have been concocted 
that are mutually exclusive on imnortant points, what standard is to be employed 
to select the "true” Utopia and by that means determine the ideal human norm? 

3/ Utopias involve either explicit or implicit assumptions as to what constitutes 
a good man (normal personality), and so far as the Utopia defines the Man, or 
Kan the Utopia, we have circular reasoning whereby one value-judgment endorses 
the other, or vice versa . There is, in other words, no external or objective 
measure of any posited norm. 
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The question of utopian mentalities operating in social sciences is too 
broad to permit analysis in depth; the influence of such thinking and the 
models thereby created have been touched by a number of studied (12, 13, lb, 

15). For our purpose, it is sufficient to remark that hypothetical (Utopian 
or Idealistic) norms do not allow a ready identification of personality 
malfunctions. Even in the case of psychiatric classifications there is abundant 
confusion as to what constitutes normal and abnormal. So long as an individual 
carries out the minimum requirements of society in maintaining himself without 
molesting his neighbors he is adjudged "sans". Eccentricity is the gravest 
charge that can be levelled against a person deviating from the average but 
otherwise adequately functioning. Setting up taxonomies of damage is therefore 
a hopeless task) when qualities escape precise definition then gauging degrees 
of damage (or sin, sanity, rationality, eto) is similarly hopeless. One cannot 
quantitate what cannot be qualitatively distinguished. 

The difficulty of defining normality in a changing world has been alluded 
to with regard to psychological types by Kuttner (16). Recently, psychiatrists 
have begun to explore the meaning of sanity and have instituted screening 
programs to uncover samples of "normal" men (17). It follows, then, that the 
vocabulary of the socio-psychologist^ echoed in the Brief is highly suspicious 
when it reporta items such as personality damage, psychological trauma, guilt, 
social pathology, etc. - the entire verbal kit of ailments without clear 
and distinct etiologies. 

i 

1 12. Ralf Dahrendorf, "Toward a Theory of Social Conflict", Conflict Resolution, 

/ vol, 2, no. 2, 170-183 (June 1958). 

13. Half Dahrendorf, "Out of Utopia: Toward a Reorientation of Sociological 

Analysis", Amer. Jouraal of Sociology, vol. 6fr, no. 2, 115-127 (Sent. 1958), 
1U. Carl H, Hamburg, "Fromm’s ’Scientific* Ethics of Human Nature," Tulane 
Studies in Philosophy, vol. 6, 67-86 (1957). 

15. Earl Mannheim, "Ideology and Utopia", Harcourt, Brace, & Co., 1936. (N.T.) 

16. Robert Kuttner, "Cultural Selection of Human Psychological Types", 
i Genus (Rome), vol. 16, 3-6 (Dec. I960), 

I 17. J. Golden, N, Handel, B. C. Olueck, Jr., Sc Z, Feder, "A Summary Description 
of Fifty 'Normal' White Males," Amer. Journal of Psychiatry, vol. 119, 

U8-55 (July 1962). 
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The psychological scars perceived by the Brief experts constitute the 
landmarks of normal development in existing society. So far as the minority 
is concerned, "the dominant-subordinate relationship between groups is an ordinary 
problem in social adjustment. The alleged misfortunes suffered by virtue of 
having a minority status are not distinguishable by any cause-and-effect 
sequence from spontaneously occurring stigmata found in all groups at all 
levels of aoceptancs and attainment. Attempts to account for quantitative 
differences in the frequencies with which certain personality disorders appear 
in different ethnic groups by invoking the effects of segregation is chiefly an 
exercise in selective blindness. Intervening variables are recklessly ignored 
to make a ease, and causes sufficient to account for any observation are left 
out of consideration in order to favor hypothetical cauees that in themselves 
cannot be demonstrated. 

Social inferiority (for whatever reason), separate from the practice of 

segregation, as admitted in the Appendix (p. 3) may also result in delinquency, 

disrupted family life, and similar ills. The hypersensitivity, anxiety, rigidity, 

frustration, hostility, and anti-social behavior of minority children (p. 5) is 

likewise Interwoven with minority status and not directly traceable to school 

also 

separation. These traits^exlst In majority children and in integrated communities. 
This fact alone should caution against attempts to implicate any one cause 
(schooling) as the fundamental factor in personality damage; a multitude of 
causative factors are obviously involved and outside of opinion there is no 
assurance that school segregation is one of this number. 

The Appendix attributes both aggressiveness and submissiveness, delinquent 
(anti-social) behavior and rigid conformity to society, to a single operating 
factor - segregation (p. h,5 ) • The same cause creates opposite extremes in 
adjustment. The modulating variable is socio-economic class (lower class t 
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hostile and delinquent; Biddle and upper class* minority children submissive 

and conformist). It is well known that the variable itself (socio-economic 

class) is capable of producing these behavior responses without the benefit of 

segregation. Different classes have different theories of child-rearing and 

the development of polar opposites with regard to items such as aggressivity- 

submissiveness, conformity-rebellion, autonomy-dependence, eto. is a function 

of class membership. ¥he symptoms of personality damage due to segregation, 
are 

in other words,/im natural consequences of class independent of the presence or 
absence of other social factors. Family forces are sufficient to generate these 
modes of behavior (e.g. 18). It follows, then, that rather than dealing with 
segregation-induced influences we have class-defined adolescent personalities. 

Majority children in a segregated context are held prone to develop 
"disrespect for authority 41 (Appendix, p. 6) while at the same time tending to 
"uncritical Idealization of all authority figures." As with the minority 
group children, both extremes of reaction are generated by a single social 
agent. The framers of the Appendix have made segregation a totipotent cause 
able to initiate all possible forms of behavior. When one cause leads to 
two diametrically opposite effects, it is evident that the crucial variable 
is not the cause (here, segregation) or that somehow the canons of sound loglo 
have been violated. The Appendix merely offers segregation as the responsible 
agent; the complexity of the final effect, however, argues for a constellation 
of causes. Until dominant variables for human personality development have 
been isolated, no statement can be made assessing the influence of segregation 
or, indeed, any other major social situation, upon children of different 
classes, races, or groups. 

HT! Solomon Kobrin, "The Impact of Cultural Factors on Selected Problems of 
Adolescent Development in the Middle and Lower Class," American Journal 
of Orthopsychiatry, vol. 32* 387-390 (April, 1962). 
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Other contradictions emerge from the Appendix on careful reading. The 
claim that majority children, by learning the prejudices of society, are en- 
couraged to direct feelings of hostility against weaker people and thus become 
warped, may be seriously doubted (Appendix, p. 6>. Psychological tests carried 
out on prejudiced people have shown that this group resembles very strongly 
the extremely tolerant, much more so than any intermediate group. Individuals 
positioned on opposite poles of a scale measuring prejudice -tolerance have 
s i m il a r personality profiles (19,20). This fact makes an absurdity of the 
charge that majority children are damaged by exposure to segregation. Indeed, 
if the absurdity was pressed to its limits, it might be argued that the best 
way to set up conditions fostering the development of tolerant personality types 
would be to practice segregation. In actuality, the evidence from a variety 
of tests indicates that extremes of tolerance are as symptomatic of personality 
disordor (assuming that disorder is legitimately defined) as are extremes of 
prejudice. All that need be concluded is that segregation does not create 
a warped individual by endorsing prejudice, since the individual in question 
resembles in many essentials his psychological opposite, the compulsive liberal. 
Only when the manifestation of tolerance is admitted to be pathological can the 
intolerant be simultaneously damned. 

It is worth noting that social context determines the influence of pre- 
judice on majority personality. In some situations (or countries) where pre- 
judice is sanctioned, the prejudiced person may show leas anxiety and self-doubt. 
In cases where prejudice is strongly disapproved, the prejudiced person may 
react with personality disorders. Prejudice itself has little effect on person- 
alities in a dominant position if it accords with social tradition (21). 

1J. Ronald Taft, "Is the Tolerant n orsonality Type the Opposite of the Intola rant ?" 
Journal of Social Psychology, vol. h7, 397-U05 (May 1958). 

20, I. A. Taylor, "Similarities in the Structure of Extreme Social Attitudes," 
Psychological Monographs, vol. 7U, No. U89 (i960). 

21. R. Gleitman it J. J. Greenbaum, "Attitudes and Personality Patterns of 
Hungarian Refugees," Public Opinion Quarterly, vol. 2J>, 351-365 (Fall 1961). 
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Das .-ega ulon and Violence 

Beginning on p. 13 and continuing to p. 11* the Appendix presents a number af 
instances of deaegration that occurred without outbreaks of violence. These 
cases of successful integration covered the armed services, housing, and indust- 
rial employment. Since major incidents of violence did not occur, it is claimed 
that desegregation does not automatically stimulate tension and conflict (p. 13)* 
The argument is not convincing. 

So far as the armed services are concerned, special circumstances are 
obviously controlling. The element of compulsion is normal and accepted in a 
military environment where obedience and discipline are stressed. The mm 
obedience cannot be expected in a civilian milieu where disagreement is part 
of the respected democratic process. Furthermore, deaegration of military 
units or installations during periods of international tension may be facilitated 
by the crisis atmosphere which diverts resentment by emphasizing the need for 
greater unity and cohesivenesa in the face of an external threat. A third 
circumstance is that no one expects the conditions existing in military service 
to become models for society at six large, and soldiers may well acquiesce 
to wartime integration because they know they can escape it on return to civilian 
life. Finally, military service takes place in a uni-sexual world where such 
major friction points as social integration between sexes and racial inter- 
marriage cannot arise to generate fears. These circumstances make the case 
of peaceful military desegregation an Implausible parallel to the sohool 
situation, and an imperfect gauge as to the amount of violence extensive de- 
segregation may invite. 

The allusion to successful (peaceful) housing integration is also deceptive. 
Desegregated neighborhoods are too frequently the result of carefully contrived 
situations that prove the opposite of the Appendix thesis. Long-term planning by 
strategy boards would not be necessary if property owners were indifferent to 
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mixed neighborhoods. Successful integration doss not prove the absence of 
tension? it proves only that with properly disguised precautions the opposition 
can be outmanquvered and neutralized. Manuals have been published giving 
tactical outlines on how to penetrate closed communities (22). The Greater 
Hartford (Connecticut) Housing Opportunities Program, started by Quakers, 
has formulated perhaps the shrewdest tactic to eliminate racial discrimination 
in private housing, though extremely difficult to apply (23). The idea is to 
move a single Negro family into $0 predetermined neighborhoods simultaneously. 

By this means, white owners or tenants who desired to maintain their racial 
privacy would be denied a refuge area. "When all neighborhoods acquire a Negro 
family, white evacuation and retreat is cut off. This kind of integration, 
however, can be called "successful" only by perverting the meaning of the word. 
Averting white evacuation of integrated areas is not evidence of racial harmony 
or the absence of latent resentments. A great deal of the tolerance for 
real estate desegregation comes from members of minority groups who do not 
represent the total opinion of their communities, despite some effective use 
of public relations media that might lead one to believe otherwise. Tet, 
minority groups with a reputation for tolerance have been known to flee from 
residential areas threatened by an influx of Negroes even if other reasons 
were contributory toward this evacuation (2k) The belief, then, that thete 
is anything like routine acceptance of housing integration is seen to be a 
sociological myth. It is a poor analogy in the first place to school desegreg- 
ation, but if the analogy is accepted it does not eliminate fears that 
potentially dangerous tensions might be awakened by integration without consent. 

257 "Residential Desegregation: The Church's New Frontier," A Social Progress 

Reprint, Sept. 1958, Dept, of Social Education 4s Action, United Presbyterian 
/ Church, U.S.A., Philadelphia, Pa. 

23. "Negrons Families Win Test in White Areas," Column in The Hartford Times, 

Oct. 13, I960, page 1. 

/ 2k. Erich Rosenthal, "Acculturation Without Assimilation? The Jewish Community of 
Chicago, Illinois," Amer, Journal of Sociology, vol. 66, 275-288 (Nov. I960). 
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An Experiment in Enforced Tolerance 

The Appendix expresses the hope that "firm enforcement" (p. 17) of 
desegregation would protect the Negro from new animosities that might arise 
during the transitional phases of the recommended social changes. There is 
no past precedent by which this prophecy or hope can be checked, but the 
Supreme Court social expr^iment does bring to mind one other great attempt to 
regulate ethnic relations within single societies. This is the series of 
Minorities Treaties that w era contained in the Versailles settlements of World 
War I. The rearrangement of frontiers led to the redistribution of one -hundred 
million people, of which one-quarter became minorities in fifteen newly created 
or aggrandized states. The Allied and Associated Powers sought to secure the 
rights of these minorities by treaty stipulations that guaranteed the right to 
maintain the native language, the right to run separate schools, to control 
their own religious and welfare institutions, and to draw an equitable share of 
government funds for the above purpose. The League of Nations was to oversee 
these rights and pass on violations £ for general discussion, see 2 $,) 

The purpose of the treaties was to prevent the destruction of minorities 
through assimilation. The secured rights were intended to foster the distinctive 
characteristics cherished by every group. In this sense, there is a difference 

between this system of treaties and the Supreme Court decision which seeks the 

* 

opposite, to ensure a homogeneous people by inCfe grimed attendance In a single 

school system. The difference itself is interesting in that the European 

minorities opted uniformly for separation of school and social community while 

the American Negro eagerly volunteers for maxi mam assimilation despite the 

Imposing barrier of gross racial distinctness. The Negro desire for community 

extinction is markedly deviant from ordinary minority behavior and might be 

construed to be verging on the oatholorioal. To understand Negro insistence 
J. Robinson, 0. Karbach, M.H. Laserson,N. Robinson* M, Vichniak, 

"Were the Minorities Treaties A Failure?" Institute of Jewish Affairs, 
American Jewish Congress, N,T,, 19ii3, 
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on integration require© a new definition of the word " tolerance." Tolerance, in 
the past, implied the right to be separate, to receive equal treatment while 
segregated. Intolerance meant to be forced to attend the schools of the majority. 

The European states, in question explored every means possible to avoid 
ratifying the Minority Treaties. Only in a few cases was there gracious acceptanc* 
of the intrusion into domestic affairs. With this poor beginning the treaties 
soon became dead letters except when outside support enabled minorities to exert 
subversive political influences. The out coma of this supra-national venture 
into legislating human relations was World War II with its deliberate focus 
on mass extermination. What was to be an instrument of tolerance ended as being 
a stimulus for race war* The demonic concentration on carrying out the dictates 
of ill-will between German and Slav, between Croat and Serb, between Czech and 
Slovak, between Balt and Russian, between Lithuanian and Pole, between Ukrainian 
and Pole, bad its innocent birth in treaties of compulsory brotherhood. 

The parallels to desegregation are startling. In both cases, a central 
authority seeks to implement protective legislation for minorities. The League 
of Nations endangered the national sovereignty of member states that resented 
outside interference in internal affairs} the Supreme Court decision threatens 
the States' Rights doctrine. In the supra-national instance, tolerance was 
construed to mean separation; tolerance is again invoked but now to Impose a 
minority into the social community of the majority. Finally, the direct histor- 


ical results! Hitler, the Fascist concept of the racial state, death camps. 


mass extermination, exacerbated ethnic hatred, the spread of communism. 

A Supreme c ourt that attempts to duplicate even in a small way such an experiment 


in spreading brotherhood must beware of unintended horrors that might be 
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